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—=——UpOn COmmencingweat 19.3 Jud. i. 
THE CHAIRMAN: Thank you, ladies and 
gentlemen. Please be seated. 


Mr. Colborne, are you ready? 


7896 


MR. COLBORNE: Yes, I am. Thankyou, Mr, 


Chairman. 

JOHN E. KENRICK, 

M. MELVIN CRYSTAL, Resumed 

MR. COLBORNE: Yesterday I referred Mr. 
Kenrick to a document which was not filed, the reason 
being that I did not have sufficient copies because I 
just received it. I have those now. 

Of 2 Mr. “Kenrick, 1S -tnat the appendix to 
the consultant's report which was your sole source or 
substantially sole source of data concerning Indian 
population and Indian employment that I referred to 
yesterday? 

MR KEN LOK AL eS. 

THE CHAIRMAN: That will be Exhibit No. 
PAPAD pe 
---EXHIBIT NO. 220: Appendix to Consultant's Report. 

Meee CORDORNE 2a OnmmeMre Crys tadr 

MRew CRYSTALS SeAs a Yes 2 S17. 


MR. FREIDIN: Mr. Chairman, Mr. Colborne 


doesn't have a copy of that document that I could 
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cr ex (Colborne) 


follow. I wonder if I could use one of the Board's 
extra copies. 

THE CHAIRMAN: Sure. 

MR. COLBORNE: Excuse me, Mr. Chairman. 
I am not asking any questions about this document. I 
am simply filing it and I furnished one to the witness, 
so I thought Mr. Freidin would get that eventually. 

THE CHALTRMAN Ad. racht el nate se fine: 

MR. COLBORNE: (0. Mr. Crystal at the 
beginning of the evidence of this panel Mr. Freidin 
made some introductory comments and they are, of 
course, not evidence. I want to refer you to some of 
them and ask you if you adopt them and agree. 

MRiin CRYSTAL Ale a Okay. 

O. At page, L182 cle tne, transcript eto, 
September 6th-- 

A. Yes. 

O., ~mbhentirstatull paragraph at. thessor 
of the page: 

"It is the Ministry Ssypositiom thatenies 

question cannot be answered without a 

clear definition of what those treaty and 

aboriginaly rights are. It is the 

Ministry(seposition that at this time, the 


nature and character of those rights are 
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Kenrick, Crystal 7898 
cr ex (Colborne) 


largely undefined." 

Do you adopt that? 

A. I am sorry, I haven't read the whole 
transcript. What is the question that says it is the 
Ministry -- that this question cannot be answered. 
Which question is that? 

Of gliedoneteknow? #£9t certainivinasito do 
generally with the question of the applicability of 
treaty rights and perhaps other rights of that kind to 
what -- 

A. You are saying that the question of 
treaty rights can't be defined without a clear 
definition of treaty rights. It doesn't make any sense 
COME: 

Q. Well, those are not my words, those 
are the words of your counsel? 

A. Well, perhaps if we read in -- if we 
have a look at page 791 it might shed a little more 
light on the issue, because it is obviously referring 
to something that was said earlier in the transcript. 

Q. You mean page 7191? 

Yes, I am sorry. 
There I see the word 'question'? 
Where is that? 


Ateitine 20. 


0 Fr O PY 
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cr ex (Colborne) 


"The question which often is posed is: 

Well, if you are going to be talking 

about the environment affected and you 

are going to be talking about native 
people, could you tell us how timber 
management activities have an effect on 
treaty and aboriginal rights?" 

A. Yes, I am sure that is the question 
that Mr. Freidin was referring to in the next page. 

OF "Now? returning *to*the original 
question. 

y We siahdes AFH 

QO. Do you adopt, as your evidence, what 
he said: That this question cannot be answered without 
a clear definition of what those treaty and aboriginal 
rights are? 

Az Well, in one context 1 Jdoradonpreice 
in another context I do not. 

Oz Explain, please? 

As* in the overall?’ context -or’tnat 
question that's posed, which I think perhaps goes 
beyond the scope of this hearing, I adopt it. I am not 
sure that to the extent that that question needs to be 
answered through the process of this hearing that it 


must he answered. 
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cr ex (Colborne) 


Os Do you, in your experience, see 
progress towards achieving an answer on the assumption 
that the answer is not clearly defined now? 

A. E@aMmesorryy7eLreamenotasurerthatal 
understand your question. Can you repeat it again? 

Q. In your experience have you seen a 
direction toward achievement of the clear definition 
which is referred to in this passage from Mr. Freidin's 
comments. Is it moving in the direction of settlement? 

A. I believe that it is. 

OpieOkay. 

Ae Sas nou Lat quali rv enatesy ssayvingaieam 
not making any comment on the amount of progress that 
has been made to date, but I think that when I joined 
the government in 1983, when I compare where we are on 
native issues at that time to where we are now, I think 
that one can see a trend and that trend is towards 
resolution. 

I think that we have made -- we have 
moved in the direction of resolution of some of these 
issues. I don't think we have moved backwards in those 
four or five years. 

O. tWhat's behind that trend/©in your 
opinion? May I suggest to you that court decisions 


might be a part of it? 
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cr ex (Colborne) 


KomtWeld *Bethink that) 10 1s fair togsay 
that there is a case decided in, I believe, 1973 that 
was ethesCalderycasel=j Iethinkythatewassl19/347- and Zi 
think that in many ways that case can be seen as 
something of a watershed. Was it 1973 or... 

So I think that's one case, I believe 
that has influence. 

O. = (espn iitvwass1973-but, s#sive Couldgyvou 
restrict your evidence to the time within your own 
experience since 1983? 

A. Well, I think that there has been a 
greater awareness of native issues through -- I think 
as a result of native people bringing the issue to the 
forefront to some extent. I think that has been a 
factor in the advancement towards progress. 

I think that the constitutional amendment 
of 1982, while that just precedes my time with the 
government to some extent, has been a very major 
factonfheslinnfacty Dethinkiithat perhaps has been the 
most significant factor. 

Q. I suggest to you that court decisions 
may have something to do with it. Are you, by your 
answer, telling me that you don't think they have been 
a large part of the impetus behind the trend that you 


believe exists? 
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Ae aWelin, Leam Hust CLVingeLoTgonover in 
my mind what court cases might have had this effect. 
Perhaps one of the most publicized native rights court 
cases during that period of time has been the Bear 
Island case. That is a case in which the Crown was the 
successful party and yet, nevertheless, that issue is 
still moving, I think, towards resolution today and I 
am not sure that it is purely that court decision that 
has moved things in those directions. I think there 
are other factors that have moved things in that 
direction, 

THE FCHATRMAN sa eMrUeCrystal, ity you.are 
going to refer in your evidence to cases. 

MRemeCRYSLAD Se yesae = 

THE CHAIRMAN: Of which many people who 
are reading the transcripts have no knowledge of 
whatsoever. 

MR CRYSTALS Yess 

THE CHAIRMAN: I think it would help if 
you would just give a very brief synopsis of what the 
case was about, if the decision on the case is of 
importance to the point that you are trying to make. 

MR. CRYSTAL: Well; the Bear Island.case 
is often sometimes known as the Temagami case and I 


think that's one that has had some publicity in the 
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cr ex (Colborne) 


nee little while. And it is essentially a 
comprehensive land claim by the Temagami Anishnawbe 
Indian people and it is their claim that they did not 
participate in the Robinson-Huron treaty-making 
process, that they were not signatories to the treaty, 
that they had never surrendered their aboriginal rights 
to their traditional lands and they brought that claim 
forward in the Supreme Court of Ontario and at trial 
the Crown was successful in the decision. 

I don't know that successful is the right 
word, but the court found that there was no outstanding 
aboriginal title in respect of the land. Now that 
matter going to appeal in the Ontario Court of Appeal 
Will probably be heard in January, but I just raise 
that case as an example of one where the Crown 
succeeded and, nevertheless, the matter is still moving 
toward resolution. 

SOL GOnetatO init het bl GLoe. LOnmas 
necessarily always a driving force pushing things 
towards resolution, sometimes it may be. 

MR. COLBORNE ce OO. a ine the paragranhacna. 
Lowas.referring yous.tomelitigation gssone ota thes list 
of three items being: litigation, constitutional 
negotiations and negotiations which are then referred 


toyinsthestatters part ofsthat paragraph. 
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Would you take a quick look at that. 

MR: CRYSTAL: 2 AL@ wes: 

Q. You have now referred to litigation. 
Could you now tell me anything about constitutional 
negotiations which might have anything to do with the 
trend that you believe is occurring? 

A. Well, I think that I made reference 
to the 1982 amendment and I am not sure that that 
amendment flowed from what we will call formal 
negotiations like the constitutional conferences which 
followed after the constitutional amendments in 1982. 

56 if think that= those constitutional 
negotiations which led to the enactment of - and I say 
those were informal negotiations - but, the discussions 
which led to the enactment of Section 35(10) have 
moved, I think, native self-government and native 
treaty and aboriginal rights a giant step forward 
through that constitutional amendment. 

Unfortunately the constitutional 
discussions which followed from that constitutional 
amendment in 1982 were not as successful as everyone 
had hoped they would be. I don't think anyone has 
FUuvedeouLteLtnewpoOsslbvlicy of further constitutional 
discussions, although I don't think there are any plans 


for the immediate future, but I fully expect that there 
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Will be and =f wouldgthinky that, youwennow ,- that sean 
expectation that many people have, that there will be 
further constitutional discussions on the issue. I 
believe there has to be. 

Qin, Leb is viuUstydo" on. wecOel lel underscand 
you correctly, the constitutional negotiations ought 
properly to have been referred to in the past tense 
here because there aren't any currently, but there may 
well be some in the future; is that right? 

A. No, I believe that what I said is 
that there were some in the past and that there will 
almost certainly be some in the future. There are no 
immediate plans for any in the immediate future. 

Q. On what basis do you that see there 
will almost certainly be some in the future? 

A. Because -- well, this is just a 
matter of my own personal opinion, but I think that 
there is a need for... 

0. Actually), 4sir” youldon’ tj have’ tosqaive 
me your opinion on that one. What knowledge, what 
facts do you have that would lead you to hold that 
opinion? 

A. Well, I know that the Government of 
the Ontario has been committed to participating in 


those negotiations and I think it’ is’ the desire for the 
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Government of Ontario for such negotiations to occur. 
Q. But there are other provinces in 


Canada that would have to participate? 


As” Yese 

Q. And the federal government? 

A. Yes. 

Q. Yes. Now, the third item there, 


negotiations. If I understand your evidence correctly, 
you are saying these things ought to be resolved by way 
ofenedotiaticn Uerls  thatbe— snot swhathism@saird there A ibut 
what you have said elsewhere in your evidence? 

A Serve vesecornecte 

Q. Now, for negotiations to succeed, I 
am sure you would agree with me that all of the parties 
must engage in those negotiations in good faith and 
must enter full bona fides, they must be there to 
actually negotiate; don't you agree? 

NWSI SY es); Giaedor 

Q. Do you say that Ontario does that in 
all cases that involve Indian rights? 

A. I believe that Ontario has involved 
itself in all its negotiations with Indian people in 
good faith, yes, I do. 

OFieisaaeatethemopening Mr. Freidin 


referred to a difference of opinion between, I am not 
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cr ex (Colborne) 


sure if he was talking about myself and Mr. Hunter or - 
my clients and Mr. Hunter's clients. Do you, from your 
knowledge and your position, think there is a 
difference of opinion? 

A. Difference of opinion between 
yourself and Mr. Hunter on some issues. I think there 
probably are some differences of opinion between the 
two of you on some issues. I would be very surprised 
if two lawyers didn't have a disagreement on some 
issues in the approaches taken. 

OO; s"Weltlia flock sat e-—rthat "sari ) sudcesc 
to you is simply unresponsive and sarcastic. Please, 
try to answer the question. 

Ar. JEW islets 

Q. Because there is a lot of people 
here. Now, I will refer you to the paragraph and I 
will read it to you. 

At page 7193, beginning at line 4: 

"And you will see, Mr. Chairman, that 

different positions were taken by those 

two gentlemen on behalf of their clients 
and because of that difference of opinion 
it really, in effect, I would suggest, 
put the Ministry between a rock anda 


hard place as to whether these aboriginal 
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and treaty rights would have to be dealt 

Witheand; eit SO, snows 

A. Mm-hmnm. 

Ome My question-to fouls. = 9DO youTadopt 
that, do you agree with it? 

MR. FREIDIN: Perhaps you should indicate 
to the witness that what I was talking about when I was 
talking about the difference of opinion was the view 
of, as I understood your comments and Mr. Hunter's 
comments, made during the preliminary hearings or 
during the opening of these hearings as to whether in 
fact treaty and aboriginal rights were and -- ownership 
and such matters were to be discussed. 

That's what I said. 

MR. COLBORNE: Well, witness do you adopt 
that? 

MRE*CRYSTAL: SA ee Leeas my understanding 
that Mr. Hunter did not wish to have treaty and 
aboriginal rights as a subject of this hearing and it 
is my understanding that you did. 

Q. And do you consider that a difference 
of opinion? 

As. SYes", be doy 

Ove DoO. youle—— 


THE CHAIRMAN: It is a fairly fundamental 
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one, Would vou not sav .Mt Colborne rere ceo 
difference of opinion. 

MR. COLBORNE: Q. Would you agree, Mr. 
Crystal, that the situation of Mr. Hunter's clients is 
that their territory has not been occupied by the 
forest industry, whereas my clients' territory has been 
occupied by the forest industry. 

MR. FREIDIN: That's not the same 
question. 

MR. COLBORNE: I didn't say it was the 
same question. It is my next question. 

THE CHAIRMAN: Well, do we have evidence 
Of that before sais aAtuthasepoint 2Mr Colborne. 

MR. COLBORNE: This is the man who is the 
expert for this Ministry on Indians and he is appearing 
for a forest management hearing. Surely it is a proper 
question. 

THE CHAIRMAN: Well, I am not saying it 
is not proper, but what I am saying is: Do we have any 
evidence before us as to whether or not any of the 
lands. covered by --— covered is.not. the right) word, —.5uc 
covered by Mr. Hunter's clients are impacted or not 
impacted by this hearing? 

I am not sure that we have got that kind 


of information before us: at this time. 
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MRE> COLBORNE?] wie thinks there asuerAt 
least two of the witnesses identified the geographical 
dividing line between the Treaty 9 territory south and 
certainly several of the witnesses identified the 
NOLCnerneexcten ts Olest em OVectiyeagreementoe andaactive 
forestry and those were identified on maps. 

I am not absolutely certain that a single 
Witness at a particular time said: And one can see 
that the act of forestry is not generally taking place 
yet in the Treaty 9 territory, but one can see that 
active forestry is obviously taking place in all Treaty 
Beiter cory. 

THE” CHATRMAN: "All right... Well, go 
ahead, Mr. Crystal, if you’ can answer the questions. 

MREP CRYSTAL? rams note sure  theatgl can. 

I can give you my general impression, but I can't 
answer your question with any precision. 

MR. COLBORNE: Q. Please, please. 

MRewWGRYSTALSY PALSY? Lt ers my "general 
impression that there is more industrial activity in 
the Treaty 3 area, that the percentage of the Treaty 3 
area that has some sort of industrial activity going on 
on it is greater than the percentage of the area of the 
NAN area where there is some sort of industrial 


acurvircy: 
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That's my general impression and I 
don't -- I have no special expertise upon which I base 
that, reading the newspapers or whatever. 

Om fAtapages/iSS8 vot the transcripc, 
toward the bottom of the page, the passage that I will 
read to you begins at line 18. 

Mr. Freidin is referring to the paper 
which you wrote and which appears in the material for 
Panel 6 and he says that: 

"Its contents have been approved by the 

Ontario Native Affairs Directorate. 

There will be no question that that 

particular statement is correct. We will 

not reconsider that because that, in my 
submission, is an accurate statement." 

Do you adopt that? 

Anse’ OS gate ©. 

Q. So you drafted that report and what 
involvement did the Ontario Native Affairs Directorate 
have in it before it appeared in the evidence 
materials? 

Aine (bedvattedathatrmepont -sibasent fiteto 
the Ontario Native Affairs Directorate for comment, 
they provided comment. I happened to have prepared it 


on a personal computer which is a pontabte.w. 0) brouchr 
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that personal computer to their office and several 
members of the Ontario Native Affairs Directorate sat 
around the terminal with me while I listened to their 
comments and amended my paper on the personal computer 
until there were no more amendments to make. And 
everyone walked away from the computer saying: Well, I 
guess that's acceptable now. 

Q. And that makes it correct? 

AG® VOnTeeledonit ethinkelithati the rcomment 
that the particularly statement is correct refers to 
the correctness of the paper itself, but just rather to 
the fact that the Ontario Native Affairs Directorate 
approved it. 

Q. Oh, I see. I was misreading that. I 
thought Mr. Freidin was trying to say again and 
again -- 

MR. FREIDIN: There is no use 
cross-examining him on that. Mr. Crystal has 
interpreted my comments correctly. 

MR. COLBORNE: Q. And the next sentence 
as well: 

"We will not reconsider that.” 

He is referring not to the contents of 
younmspaperr. 


A. Yes, that's my understanding at any 
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rate, that he is just saying that -- the question of 
whether or not the Ontario Native Affairs Directorate 
has approved this paper is not a matter that deserves 
further question because it is beyond question that 
they have approved it. 

MRAOFREDDINGse i That, S:scorrecteg Mr . 
Chairman. 

MR. COLBORNE: Q. And that's how 
approvals take place within the Government of Ontario, 
people stand around a personal computer and then once 
you press the go button on your computer, it has been 
approved by another office, another ministry? 

A. Well, quite frankly I think approvals 
take place in a somewhat less comprehensive sort of 
way. Iwas particularly pleased with this method of 
approval because it really allowed members of that 
agency, the Ontario Native Affairs Directorate to get 
into the heart of the paper and to - not just make 
marginal comments and then leave it to me to either 
incorporate them as I saw fit or not - the amendments 
were made before their very eyes and I thought it was a 
very effective way. 

Then after that had been done, rmanbee cL 
should have gone further on, I printed out the paper 


that had been prepared and submitted it to ONAD for 
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further comment and I am not sure if there were any 
further comments, but if there were there may have been 
a few minor amendments made at that time and the 
understanding was that ONAD had approved the paper. 

Q. Let me ask you a couple of questions 
about the paper. First of all, would you agree that 
the first half of it dealing with legal aheericns as 
opposed to policy questions has to do with your view - 
and 'your' might be taken collectively, I am not 
suggesting that it is simply a personal view - your 
view of the basis upon which native people assert an 
interest in natural resources? 

AMR ENOT FP Tedoneerythinketewouldeputs ite chat 
way. * 

Q. Well, let me ask you this question: 
Why is there absolutely nothing in that paper about the 
basis upon which the Government of Ontario asserts its 
ownership of natural resources? 

AvVeGroOrs that?evou’ meanr Section LO9sofathe 
Constitution? 

Ovwryvess 

Ap EWelivetrankive.* 

Q. If you are going to deal with one 
Side, don't you think it is simply the balancing thing 


or even a paragraph-- 
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A.we Perhaps... 

Q. --to say that by the way here is why 
they are wrong and we are right? 

A. Well, I would hate to think that the 
issue Eeealz| be trivialized to the point where one could 
say they are wrong and we are right. I really don't | 
think that this issue was one of which you can say that 
sortiofathingshtirstfotealie 

When I was preparing the paper and I was 
considering the material that I would be speaking to 
the Board about, I had to make certain choices about 
what -- how I wanted to go as far as detail was 
concerned and what issues I wanted to raise with the 
Board. I suppose it was a judgment call. 

I could have included a discussion of 
Section 109 and land tenure but, you know, I suppose 
there are other issues that I may have also raised. I 
seriously contemplated whether or not I ought to 
include that material, Section 109, and I just thought 
that I might be proceeding in a rather complicated area 
of the law, one that required a great deal of 
explanation and I chose not to. 

Perhaps that was a mistake, but I am sure 
if it was a mistake, you will correct me for that 


today, Mr. Colborne. 
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Q. Well, sir, I do not propose to give 
evidence. 

A. Okay. 

Q. You might take exception though, I 
gather, if I did call a witness who assumed that 
Indians owned the forest and sat and talked about 
nothing but the defects in your title and presented it 
it as an attempt to be balanced. 

Aw Weller tthink@that . vou «know; there 
is a certain crucible that is attached to 
cross-examination. If there is something wrong with a 
witness’ evidence, I think that that will come out in 
cross-examination. My counsel, I suppose, would be the 
one to make comment on whether your evidence that you 
call on your client's behalf is appropriate. 

ip'—-—Tceertainly staiseup to you toscall 
whatever evidence you see fit. 

Q. Now, could you look at page 170 of 
the materials which is page 6 of your paper. Towards 
the bottom of the paper just before the numbered 
paragraphs appears the introductory words -- I will 
read the entire paragraph, the introductory paragraph: 

"This provision has been the subject of 

considerable judicial interpretation. 


Ultimately, as a result of cases decided 
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by the Supreme Court of Canada prior to 

1982 the following interpretation was 

placed on Section 88." 

And we have the first point: 

"Conflicting federal legislation 

prevails over competing treaty and 

aboriginal rights." 

And you quote the George and the Sikyea 
cases. Are you trying to say there that Sikyea is a 
Section 88 case? 

A. .»Y€S.. 

ere Weve! paragraph cae 

"Rights set out in a treaty prevail over 

pertinent conftlicring previnciarl 

legislation." 

And there you quote Sikyea. Are you 
Saying that Sikyea has to do with that issue? 

A. I believe there are comments made in 
those decisions which speak to that issue, yes. At 
least the implication arises from those cases. 

On Li reagidy didn te thinktelewouldsgqecmce 
this. I have given you a photocopy set of the trial 
decision, the appeal decision, the Supreme Court 
decision on Sikyea and I suggest that it hasn't got 


anything whatever to do with Section 88. The only 
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reference is that at the trial level the section is 
quoted then dropped as being one that might have 
something to do with the issue and that the whole case 
is decided on the basis of parliamentary supremacy. It 
has nothing to do whatever with Section 88. 

And, sir, you may be sok re stand for a 
while. I am not inviting you to search through it 
right now. Perhaps I am wrong, but I was extremely 
Surprised that you characterized it that way in the 
handfull of cases that you are relying on in an outline 
Paper and’ 1 thougnte vou justrdot bamwrong, wou put ait 
in the wrong place. 

So we can get back to that with little 
breaks and so on. *% 

A. Okay. 

Q. Now, let me suggest to you what the 
Situation really is. The Sikyea case, without any 
reference to Section 88, simply said: Parliament under 
the English system of law is supreme and, therefore, 
parliament, even though it's abrograting treaty rights, 
does so, but we can't interfere; that 1s, the courts. 
Does that sound perhaps right? 

Asa Yes: 

Q. And isn't that the case where there 


was great ringing of hands about how awful it was but 
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that was the law? 


A. “lL Samenotesurerabout thetringing of 
hands. 

QO. Well, check when you read the text. 
Okay. And it was the George case - that's the one that 
you quote correctly - it was the George case in which 
the Indians came forward and say: Well, in Sikyea you 
told us that parliament could do whatever it wanted 
even if it was abrogating a treaty, but now we want 
you, that is the courts, to look at Section 88 and see 
tf iteqaives ustanyeprotecticn: 

And it was only in the George case that 
the courts looked at Section 88 and said: No, sorry, 
Indians that doesn't give you any protection either 
except against the provinces. 

Now, just going on to 171 at.the very 
bottom you have referred... 

AV GE bP might ois taalealatyaaeel, think 
that those cases are cited for the propositions which 
appear immediately before them and I suppose I will 
have to review the case, but in No. 2 it may be that 
Sikyea does not speak to the issue of competing treaty 
and aboriginal rights with provincial legislation 
directly since it was federal legislation that was 


involved. 
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Q. Yes, page 171 please? 

Alp es. 

Q. Towards the bottom you quote 
Professor Hogg? 

AL OPAYesSr 

One sHustMitext® andpain? tact] yous have 
appended it, I think, as an appendix. 

Aga eS: 

Of smMygiques tional Ss 8 eDonsiteyous Chink jthat 
on this question it is better to look at the 
specialists literature than on just a bare outline ina 
text of that kind? 

A. I think Professor Hogg is seen to be 
a leading constitutional expert. 

Q. No, he is the one who Ontario always 
quotes in court, but there are quite a long list of 
other ones that even Ontario Court of the Appeal 
finally read in the Agawa case; right? 

ALjencse 

Q. And would you agree with me that Hogg 
is Ontario's favorite writer of summaries on Section 
8 yy, 

AvSRIRWwWouUldssavethatehesasanotsgjust 
Ontario’ safavoritesandsnotyousteongsectiong,35%, butthe 


is seen as a pre-eminent constitutional expert on many 
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issues by many .people. 

Q. Yes. And there are others who could 
be defined in identical words in Canada; is that not 
correct? There are other constitutional experts in 
Canada than Professor Hogg? 

A. Ohe\Theve are, yes. 


OL&) {Siz eapage: f7/.5:,, sthe sha rsciehir 1 


7921 


paragraph, the second sentence refers to local policies 


or ways of doing business which are never articulated 
at executive levels and which would be difficult to 
enunciate in this paper. 

Aa) ee Sr 

QO. My question to you is simply this: 
Can you give me one or two examples, because I 
appreciate you are saying that it is hard to put them 
on paper, perhaps you can give me a couple of examples 
so I will understand what you are referring to. 

A@* Well #edethinks thatt 1 fAeicouldsaqive 
you those examples I very well might have enumerated 
them, but I think that on a day-to-day level I am not 
able to give you examples at this time. But ona 
day-to-day basis there is business that is conducted 
between local ministry staff and the native people and 


that's what I was trying to describe. 


Q. Do I take it that you are of the view 
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that that relationship between native people and your 


local officials is generally positive? 


i922 


A. I think yesterday I said that in some 


cases it is more cooperative than in others. I think 
Mr. Kenrick as somebody who has been involved on the 
local level might be better able to provide you with 
those examples, you know, provide some examples of his 
experience in dealing with native people ona 
day-to-day basis, if you care to ask him. 

OF ere KenGIL CR 2 OO Volsnavercuat 
sentence from Mr. Crystal's paper before you? 

MRE SR ENRLCK che A eb e OS ie ele COs. 

O. _And you heard my question. Can you 
give me an example or two so I understand better what 
is being referred to? 

Ameeliel, interpret voun term, policies 
correctly, I can think of instances in Moosonee where, 
I guess I would call them small pea policies generated 
locally, I suppose you can call that bottom up, where 
LiasVOU WLU aneottCceapolicy to,ancrease ihe 
DoOpoOr bi onwotenativessSitartlingeans the sotrfice. Ac that 
time, prior to employment equity days, for instance, I 


don't believe that was a policy across the Ministry. 


Onevolethe overriding, dinections ,-... think 


Teco visi tapol oyveadainea Det lateadistrivctys was ito 
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increase tourism benefits to natives. I am not aware 
of a policy that is that specific or at the time was 
that specific across government. Those are policy 
initiatives, 2@f you wills guiding principles sthnat 
office used during that period of time. 

O. “Mr. ‘Grystalvewris tthat thevtyne of 
thing you had in mind when you wrote that sentence? 


MRE GRYolau: A. Yes. 


OQ. But at that time you didn't have any 


particular examples in mind? 


1923 


A. No, Dparticular =— I’ had no partvewla: 


examples in mind, no. 


OT , oll, Could you #lcokatepage Jeomrows 


At the bottom paragraph. I had referred Mr. Kenrick to 


this paragraph and to a very similar paragraph in his 
report. 
ye Les 


Q. What is your understanding of what 


the first part of that paragraph means, the first part 


being: 


"In respect of the regulation of wildlife 


under provincial legislation, MNR takes 
the position that while the resources o 
Ontario belong to all of the people of 


Ontario and will be administered in the 
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best interests of all of the people in 

Ontarior- ee, 

What does that mean to you? 

A. I think it means that Ontario takes 
the position that all of the people of Ontario are 
entitled to share the benefits that have been bestowed 
upon us in the way of natural resources and that the 
Ministry of Natural Resources will administer those 
natural resources in the best interests of all the 
people of Ontario. 

Ove sOk aye Seyou Sar estalking-about. Crown 
resources or are you talking about natural resources 
generally? 

A. Natural resources generally. 

Q. Okay. Now, you remember I asked Mr. 
Kenrick about what the application of that principle is 
to me if I own an acre of land in the middle of the 
forest and he said - if I recall correctly - that there 
was some provincial laws that would prevent me from 
doingecer tain *thingsewithemyracrewofticrestys: buteafel 
understood it correctly, he said -- or, he agreed with 
me that MNR does not have the power otherwise to tell 
me what to do withwmyiacre of@iorest: 

A. Well, I understand that the Game and 


Fish Act has application in the regulation of game and 


Farr & Associates Reporting, Inc. 


24 


25 


Kenrick, Crystal 7925 
er ex (Colborne) 


fish, particularly game on privately owned lands, so I 
think that in that sense there is provincial regulation 
which does "tell you what to do on your own land.” 

Q. Yes, I agree there are some. 

We are here talking about -- 

A. Well, I think the Game and Fish Act 
is an important Act in the regulation of natural 
resources, it is not trivial. 

OQ. But insofar as forestry is concerned, 
the product that enters the forest industrial process, 
if I own land upon which trees grow-- 

Ay meres: 

Q. --the Ministry does not have -- does 
not administer my trees to the benefit of all Ontario, 
generally speaking; is that not correct? 


Aa? tiathink ‘that’s .conrect; 


0.72 INow, sthe second pant of that —— on, 
excuse me. Let me go back to your answer of a moment 
ago when you said "bestowed upon us". Don't you mean 


bought by the Europeans. You said, "the natural 
resources that had been bestowed upon"? 

A se8YeS-asl was ereferrmangato. that: in,éa 
religious sense. 

OwecOKay 2 8ebut dont you .zagqres that 


historically access to these resources was purchased in 
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- 


treaty agreements? 

A. I am not sure that I would 
characterize the treaty-making process as a pure 
transaction of purchase and sale. 

O.8G2 wouldm t yerther. 

A. And I think you made a comment that 
we don't disagree on everything and I think that that 
is perhaps something that we don't disagree on. 

O.,iGkaya awellineletrswqoron sto the 
second part of that paragraph. I will read it to you 
and then I want you to focus in on two -- one phrase 
and one word. 

"MNR recognizes obligation under Indian 


treaties and, in allocating such 


7926 


resources, gives primary consideration to 


Subsistence use by native people." 


A. Yes. 


Q. Please, look at primary consideration 


and tell me: What does that mean? Does that mean you 


give priority, in the sense that before other users, 


Mus teebhat you suhamk gabouGii1t farst, or you think» about 


it period? 
A. Well, it certainly means that we 
think-abouwmtues Thatecertainivy GocsewitnouG saying. 


think that it also means that in planning resource 
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management a primary consideration 1s subsistence use 
by Indian people. And I am just repeating the words 
that are there, I am afraid I am not being very 
enlightening. 

QO. Okay You referred to planning.@ Do 
you agree that until extremely recently you don't find. 
an MNR planning document that referred to giving 
primary consideration to rights under Indian treaties 
or any consideration at all. Some of them have been 
filed. 

A. When you say extremely recently... 

QO. I am talking abcd oie Pact, rive 
years. 

Ae \Ivdonm’t; know that I am competent eto 
answer that question. 

Q. Okay. We can look at the exhibits 
that have been filed. Now, could you look at the word 
subsistence. First of all, what is your understanding 
of what that term means in this your paper. 

A. For food for personal consumption. 


Q. Can you refer me to any treaty that 


7927 


restricts hunting and fishing rights, for instance, for 


food and I notice that you have actually attached pages 


and pages of photocopies of English versions of the 


various treaties? 
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treaty agreements? 

A Leamsnotcesure that I would 
characterize the treaty-making process as a pure 
transaction of purchase and sale. 

Oe pele wOUlLOn. te ci ther. 

A. And I think you made a comment that 
we don't disagree on everything and I think that that 
is perhaps something that we don't disagree on. 

OT OKAY we Well eler seqo,on cto the 
second part of that paragraph. I will read it to you 
and then I want you to focus in on two -- one phrase 
and one word. 

"MNR recognizes obligation under Indian 


treaties and, in allocating such 


7926 


resources, gives primary consideration to 


sustenance use by native people." 


A. Yes. 
Q. Please, look at primary consideration 
and tell me: What does that mean? Does that mean you 


give priority, in the sense that before other users, 


qustethbat. vou. think about Jt tirse, Or vou think about 


it period? 
A. Well, it certainly means that we 
think about it. That certainly goes without saying. 


think that it also means that in planning resource 
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Those are what the treaty documents say. 

Q. Do I understand you to be saying that 
it is Ontario's interpretation of those words and 
whatever other information Ontario uses to come to its 
conclusion that those rights have to do only with 
Rae anies game and fish and perhaps other things for 
food only? 

A. I think that the issue of how treaty 
rights should be interpreted, whether they should be 
interpreted to mean for food only or for purposes of a 
large commercial enterprise is an issue that still 
needs to be resolved, or anywhere within the spectrum 
between those two. 

O..m ‘Pagerri/.3:. sims scowand. thewnbottom sor 
the page there is a very short one-sentence paragraph: 

"Any negotiations for the transfer of 

access to natural resources shall be 

subject to existing commitments." 

Pres BOS 

Q. Expand on that, please, tell me what 
that means? 

A. Well, what that means is that it 
shall -- well, for example, if there is a contractual 
commitment, and I just use this by way of example, 


between the Province of Ontario and some third party in 
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respect of access to natural resources, that any 
negotiation for the transfer of that access to native 
people would have to accommodate that third party 
interest. 

Q. Accommodate or be subject to, those 
are your words. 

A. Yes, and I use those words to mean 
those existing commitments would have to be respected 
in some manner or other. I don't necessarily mean that 
those commitments would, in all cases, prevail to their 
highest magnitude, but I would think that the part 
where such a situation arose, the parties would have to 
come together to try to work out some mutually 
acceptable agreement on the issue. 

Ovwe SoethevpnrasesUsubsgect toe should=not 
be read literally, it should be read in a more loose 
manner perhaps? 

A. I think I have given my answer. 

Q. Well, I am going to have to ask you a 
little more then. 

AsupOkay. 

Ox ii eee inderstoodeyouccorrectiviyou 
were saying that if there were competing interests that 
those competing claimants would have to be involved in 


discussions before any settiement of an Indian claim 
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that would affect their interests? 


A. Well, I think that the Government of 
Ontario in settling Indian claims would try to settle 
such a claim in a manner that did not disturb any 
existing commitments and if a situation arose where it 
was impossible to settle a claim without gS Sewers one 
of those commitments, I think it would probably be 
n2cessary to consult very carefully with that person 
who had been given that commitment by the Government of 
Ontario, yes. 

O./ mOkay wilds ethatmontarizosconsuiting, 
one. 

Av Qt-Is:thinky-thaty adda the; panties to the 
Situation would have to be involved. 

Q. All the parties. And when you refer 
to existing commitments, are you referring to legally 
enforcable property interests, or are you referring to 
a broader category of commitments? 

A. I think that it could be very well -- 


could be broader than just the very strictest of legal 


commitments. 

Q. Let me use, for example, wild rice 
harvesting licences. If there was a settlement of the 
Wild rice issue are you saying that that -- it should 


be subject to any wild rice harvesting licence held 
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prior to the settlement by third parties? 

Awe Lethinimethate ita thind tpanty ehad ia 
Wild rice harvesting licence and had based his 
livelihood for many years on wild rice harvesting as an 
industry, that the Government of Ontario, before 
entering into a settlement on the wild rice issue, 
would have concern itself with that holder of the wild 
rice harvesting licence before it entered into any 
settlement that might disturb a commitment had been 
made to that person. 

I think it would be irresponsible for the 
Government of Ontario to do otherwise. 

Q. And surely in this era; that is, the 
last part of the 20th Century, that goes both ways; it 
would be irresponsible for the Government of Ontario 
to, in effect, take away non-Indian economic resources? 

AVE SOGLr Ye eeueraon teInderstandsyour 
question. 

Q. Well, you are aware that some people 
say that the Government of Ontario in the bad old days. 
took away the Indian access to natural resources and 
that's the reason why they have had so many economic 
and other problems. You are aware that some people say 
thats" are you not, 


Timenoteaskings you slo <agnree twuth orete 
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A. I am*aware that you have just said 


that. 


1933 


Q. You have never seen it anywhere else? 


A. I am not sure that I ever heard it 
put in quite those words, no. 

O fotWelleisin Atdon ter wouireadithe 
literature? 

Ase U4chave®s 

Ow Your tworketiislastd ment nathismetie ld on 
are you occupied mostly with business that has nothing 
tondonwiasth> == 

THE -CHATRMAN«ce #: Mr 8 -Cotborne~ryyou are fa 
quite aware from his curriculum vitae I think what his 
fLuli-tome goccupationws:. 

MR s/COLBORNE SMO <eetheties? Golfonmto: page 
L/9eaterthestopsisthawantryowrto Wlookwmat ste Sra rse 
sentence there because I want to ask you again about 
one phrase and one word in it. 

The sentence is: 

"In general, Ontario remains willing to 

resolve many of the issues relating to 

native traditional and sustenance 
harvesting practices through 
negotiation." 


A. Yes. 
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Q. Now, I ask you in another context 
about sustenance. My question here is: First of all, 
why the introductory words ‘in general', what are the 
exceptions? 

A. Well, for example, I do know of some 
land claims where Ontario has reviewed the matter and 
has said: Ontario doesn't take the position that there 
is merit for this land claim and we are not prepared to 
negotiate that. 

oO". I see. 

A. But, in general, Ontario remains 
Willing to resolve many of the issues. 

Of Okay. 

A. There are some specific cases perhaps 
where Ontario is not so willing. 

O.. ViAnd twhatr abou tithe tEwordiermany "7s 
that put in there for the same reason, to refer to 
situations where Ontario thinks that the proposition 
being advanced is not meritorious? 

A. Either not meritorious or not 
practical at the present time. 

Q. Does this have anything to do with 
Coste 

A. I know that in the federal government 


that certainly cost seems to be an issue that comes up 
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on a more regular basis. I personally -- I am not 
saying ithatscost!would neversbersasfactoryebut I can say 
that I personally have never been involved in an issue 
where cost was in any way a determining factor of 
resolution of an issue. I haven't personally been 
involved. I am not saying that it hasn't happened or 
that it doesn't happen. 

QO. UiWeblwsecouldah show svoueasecouple of 
documents. You may recognize them. 

A. Yes, okay. 

Q. I have given you one document, I 
won't readsatheslongetitie offfineat tusavs Treatvse at 
thes Gop. 

Aim caves? 

Q. And I have given you another document 
which is a letter dated July 18th, 1988. Sir, are you 
Saying that you were familiar with both of those 
documents or just one of them? 

A. I am familiar with the issue. 

O; proOkaye 

MR. COLBORNE: I want to refer to these 
documents and I would, therefore, like to have them 
marked, Mr. Chairman. 

LHEMCHALRMAN: (Exhibit 221). 


MR <SCOLBORNEMecThe elarstiewouwld be a 
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one-page document titled: Treaty Land and Resource 

promises questioned were only partially fulfilled by 

actions of the Ontario Government. 

MR. CRYSTAL: Mr. Colborne, who prepared 
thae document.) I ‘masonry ,sleam not .really athat 
familiar with this document. It looks familiar to me, 
but I couldn't say who prepared it. 

MR. COLBORNE: It was forwarded by my 
client to the Government of Ontario in February, 1986 
and authored by Grand Council Treaty No. 3. 

MRinIGRYSTAL Ss eves, “Okay: 

MR. FREIDIN: What Exhibit number, Mr. 
Chairman? 

THE CHAIRMAN: 221. 

-=—-EXHIBIT NO.» 221°" One-page document titled: Treaty 
Land and Resource promises 
questioned were only partially 
fulfilled by actions of the 
Ontario Government (Grand Council 
Treaty No. 3) 

MR. COLBORNE: The second document that 
the witness has and this would be 222, Mr. Chairman, 

THE CHAIRMAN: Exhibit 222. 

MR. COLBORNE: Is a letter dated July 85 
1988 addressed to Chief Don Jones, et cetera and signed 


by Ian Scott, Minister responsible for native affairs. 


---EXHIBIT NO. 222: Letter dated July 18, 1988 
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=< 


addressed to Chief Don Jones, 
Signed by Ian Scott. 

MR. COLBORNE: Q. Now, Mr. Crystal we 
don't have to pursue this at great length unless there 
is some reason that arises. I referred you to these 
documents and produced them because I understood you to 
just say that you were not aware of a situation where 
cost was a factor to Ontario in whether claims and 
issues involving Indians would be resolved? 

MR-#"CRYS TALIA NO Peden tethink: thativs 
exactly what I said. I think that what I said was that 
I was not personally involved in any set of 
negotiations where cost was determinitive of whether or 
not the issue ought to be resolved, or words to that 
effect. 

Ow Okay J Well, @ let “s?pust look mty tmais 
and perhaps you and I can agree just on characterizing 
this without getting into any of the details of fact 
concerning a particular set of negotiations. 

Would you agree that my client invited 
Ontario roughly three years ago to agree that it would 
honour the terms of Treaty 3? 

Ave eee lal 

Ow "Let mewsee’atidycan’ finish. I wil 


try to phrase this as neutral as I can. And , ein 
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response to Ontario's request, provided a list so that 
Ontario could understand exactly what it is that Treaty 
3 wanted honored and that is the first in the exhibits 
justweri ved? 

Dt ee Si 

Q. And then that Ontario's reply was 
first we have to internally assess how much it would 
cost us to do so before we reply and that is what is 
exhibited in Mr. Scott's letter? 

A. Yes. 

Oc est OUsmignt.exoresseit colt rerent ly | Dut 
would you express it radically differently than I have 
just done? 

Doe NO} melee Ol Ola 

Ove hnanikey OUlmerC Ol OV OUl UDO Kensie L 
the bottom of page 179. I want to read to you the last 
sentence on that page. 

"MNR and the Province of Ontario are 

committed to effect consultation with 

Indian bands concerning resource 

development on land adjacent to Indian 

reserves where such development has the 
potential for significant impact on the 
band." 


My question is quite simple, sir: Why 
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the qualifier, why the second half of that sentence, 
"where such development has the potential for 
significant impact on the band"? One would think that 
that type of thing would be self-evident, so why was it 
added expressly? 

Room Well pe bethink’ that would spe =clemmoat 
important situation to ensure careful consultation with 
the band. 

Q. Who decides whether a development has 
potential for significant impact? 

A. I think that in many or most cases it 
is apparent to the Ministry of Natural Resources. In 
those cases - and I have been involved in some where 
perhaps it hasn't been apparent - and in those cases, 
sonfe cases the Indian band has advised that this 
development taking place near an Indian reserve could 
have potential significant impact on the band and the 
Ministry would enter into discussions with the band. 

OF*"At "the top ofl page lou yo savecnace 

"In respect of land claims, Ontario has 

participated and will continue to 

participate in efforts to settle land 
claims." 

My question, sir, 187" Cantyou give me 


examples of land claims that have been settled and 
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- 


which Ontario has been involved with? 

AX Veet tledsctosdate. Ithink that there 
are some matters which are close to settlement but, you 
know, to be quite candid with you, to date, I am not 
aware of any Indian land claims where matters have been 
settled at least to the satisfaction of all parties. 

I can think of some Indian land claims 
where the matter has been completed from Ontario's 
perspective in that its participation has been 
completed, but that would not be necessarily to the 
satisfaction of the First Nation involved. I could 
give you an example of such a situation. 

But if you are asking me for a land claim 
settlement where all the parties have mutually agreed 
to the settlement, I can give you some examples where I 
think we are close to settlement, but I cannot give you 
an example of one which has actually been settled. 

Q. Let me show you a document. Are you 
familiar with that? 

A. No, I don't believe I have seen this. 
At least I haven't reviewed it recently. 

MR. COLBORNE: I have shown the witness a 
document printed with the insignia of the Government of 
the Canada, the Department of Indian and Northern 


Affairs titled: Specific Claims in Canada, Status 
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Report December, i357 

Mr. Chairman, I would like to file it 
subject’ to further identification since this witness, I 
don't think he said he was certain of it. 

THE CHAIRMAN: Very well. Sub jectG.to 
further identification, Exhibit 223. 
s=j/BXYHIBITINOVE220: BeDocumentaLitiled: Specific Claims 

in Canada, Status Report December, 
1988 with insignia of Government 
of Canada, Department of Indian 
and Northern Affairs. 

MR. COLBORNE: Q. Now, that you have had 
a chance to look at it a little longer, do you recall 
seeing this? 

MRea@RVSTAU t+. GAS GNoOuet cdongtebeiieve 
that I have ever seen this document. I should advise 
yourthateupsuntrzltbebmuaryaotethisgyecar thesOfficesor 
Indian Resource Policy was the agency in Ontario 
responsible for addressing Indian land culia WMS... ele cal 
just saying this as a preliminary comment. 

I am quite open to trying to answer 


whatever questions you may have. Subsequently, that 


responsibility devolved to the Ontario Native Affairs 


Directorate. When I carried on the position of Special 


Negotiator of Native Issues I was responsible for some 
land claims and I think I advised you yesterday that I 


continue to be responsible for some land claims. 
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Now, I heen Hades as leaner ami liar wich 
many land claims that Ontario is involved in more 
because of my work as counsel with the Legal Services 
Branch when I gave legal advice to the Office of Indian 
Resource Policy. That is where -- when we talk about a 
large number of land claims, my knowledge of most of 
those land claims is derived from that experience and 
that experience has not occurred for a few years now. 

SoOmvoummavetands 11 fit t 1S. Vour plan to 
ask me questions about the various land claims that are 
contained in this document, I will be able to provide 
you a lot of information on some, a little information 
on others, and no information on some. 

On pThatswasnstamyeplan, Mr. Crystal. 

Ae One elanust Ehoughtuws. 

Q. I asked you if any had been settled 
and I won't try to paraphrase your answer. 

AG ces. 

Q. I wanted to refer you to this 
document because I assumed, obviously incorrectly, that 
this would be a document that you would be familiar 
with and so, therefore, I simply want to direct your 
attention to two of the claims referred to here? 

A.o Yess 


Q. One: Long Lac No. 58 Settlement 
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Reached, says this document Wha Chmicos 

Ae Les. 

Q.  --which is not page -- do you know if 
Ontario had anything to to? 

A. I don't believe that Ontario 
participated in the settlement of that -- of the 
settlement that is being referred to there. I believe 
that that was an agreement between Canada and the First 
Nation. 

Q. Thank you. I said that this document 
was not paged, I was wrong, I have just referred to 
page 7. 

Av Les 

Q. Page 8, there is something called 
Osnaburg, Settlement Reached, band paid $16,000 by 
Ontario in December, 1975. Do you have knowledge of 
that claim? 

Ate Not te amnrsorry., s2oOne tl. 

QO. SOkay. *Now, youedon tehavesti nemo 
read the whole list as we sit here, but having heard my 
questions and given the answers that you have 
concerning that document, do you have anything further 
to add to my original question being: Are you aware of 
any that have been settled in Ontario? 


Aw Welde#)l think 12 gave: yVouwtne answer 
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tonthat question: 

Q. I asked you if you had anything to 
add after having been referred to this document and if 
your answer is no, that's fine. 

A. I think that I added to my answer 
that there are a number of land claims where there are 
active negotiations going on and it is hoped that 
settlement will be reached in the near future. That's 
what I added on. 

Q. The next paragraph on page 180 refers 
to Ontario's willingness to provide-- 

AweleaMinsorry.: 

Q. Refers to Ontario's willingness to 
provide land for certain purposes. 

Ac JThass a sein ythes third,fiulds paragraph? 

Q. No, the second paragraph on page 180. 

Ateinyese 

Q. My only question to you there is: 

Why only in the Territory of the Nishnawbe-Aski Nation? 

As taethinksachatethatiwass apo. cys that 
was reached in the context of discussions with the 
Nishnawbe-Aski Nation. 

Q. And do I take it you are saying that 
there is no policy with respect to other territory? 


Ax I am not sure that I have seen 
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explicit policy, but I would think that Ontario would 
be equally willing to provide lands if similar needs 


were shown to exist. 

Q. ‘And when-you say in that paragraph: 
"Tn conjunction with ae federal government...” 

ae Ves. 

Q. Are you referring there to the 
federal government directive which is Document ibe 
beginning at page 285 of your report? 


A. I am sorry, could you ask me that 


question again. 


Q. In the paragraph on page 180 of your 


evidence you refer to Ontario's willingness to provide 


land and the words I am interested in are "In 
conjunction with the federal government.” 


A. Yes. 


Q. The questioni is: Does that refer ais 


to this federal government directive that you have 
included with your materials and which begins at page 
285? 

A. Well, it is the same federal 
government, it's the Government of Canada shigy Mele rel a 
cases. 


OLS NOL sts .8- 


A. It was not a direct -- it was not an 
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instruction to refer to that other document, but I 
think that other document is relevant. 

Q. Well, why don't you just tell me why 
you put that document in your evidence as an Beta serie 

A. Because I thought it was relevant and 
I still think it is relevant. 

Q. Well, it is relevant to what part of 
your paper; to this paragraph or to some other 
paragraph, or both, or what? 

Atd GOwithinkeits issrelevantstozthis 
paragraph, very relevant to this paragraph. I think it 
is more directly pertinent to the last paragraph on 
that page though. 

Q. And are you referring to the 
following sentence in that last paragraph -- well, no, 
Do will wi thdrawathatt. 

Having looked at the paragraph perhaps 
you would agree with me that that entire paragraph has 
to do with the document we are referring to? 

A. Yes, that's what I said earlier. 

Q. What does the following sentence 
mean: 

"The establishment of new Indian reserves 

ineOntariobawitnoutithe participation, of 


the federal government is problematic." 
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A. . Yes. What does that mean? 


On ea os 


ApmeWell, Pinderwvour constitutional 


arrangement and the division of powers Lt Gisethe 


federal government that has responsibility for lands 


reserved for the Indian and, as such, 


iteas federals —— 


it is within the exclusive federal power to create 


Indian reserves. 


And so while Ontario remains willing to 


provide land in some circumstances, the fact that the 


federal government is unwilling to participate in the 


process except in those two exceptional cases, the 


process is fraught with problems. 


Now, we are involved in some discussions 


to try to overcome those problems, but they are serious 


ones. 
Q. And what are those 
A? Gmtethinkéi taisevery 
Ontario to establish Indian reserves 
have the legislative authority to do 
Q. Oh, I quite agree. 
A. That's the problem. 


Q. That's the problen, 


serious problems? 
dahil cudithion 
whenwicsdao0esn at 


So. 


okay. lL thougne 


that you may have been referring to the actual content 


of your Exhibit 12 as creating a problem; am I wrong? 
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Foe = We Ll eeteechinike that ithate Exhibit. 2 


speaks to the problem that I just described. 


7948 


Q. Well, I think we will be returning to 


this a little later. 


MR. MARTEL: Excuse me, could I ask a 


question just to try and get an understanding. 


Paragraph 2 says: 


"To meet community needs including 


economic needs..." 


And then you go. down to paragraph 3, it 


says: 


"Four square miles is to be used as a 


guideline as the extent of Ontario land 


to be transferred to Canada for Indian 


reserves." 


Could I ask a question - hypothetical 


maybe - but what if the necessity was to go beyond four 


miles to establish a reserve which made it possible for 


native people to really make a decent standard of 


living for themselves, what would be the position of 


the Ontario government in that case, because here it is 


limited to four square miles. 


MR GRYS TADS Well 2 Mra, Martel, 


it says 


four square miles is to be used as a guideline. So if 


there was an apparent requirement for an area of land 
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greater than that, that would certainly be taken into 
consideration. 

MR. COLBORNE: Q. Those four square 
miles or whatever, you get paid for, Ontario gets paid 
fair market value? 

A. That was the proposal, yes. 

Q. So your willingness to provide land 
is merely a willingness to sell it? 

A. To the federal government, yes. 

O emyesu 

Ann © Tha titsrithe roo icyrthatwswset gout 
here. It says: 

"Land will be transferred to Canada at 

. fair market value or on an acre per acre 
exchange for existing Indian reserve 

Landay 


That's correct, yes. 


7949 


O. sNow psi wl eamgshowsandayousd fd0cumenc 


entitled: Aboriginal Rights in Canada and Agenda for 
Action, the Canadian Bar Association Committee Report. 
Are you familiar with that? 

A... BNO 

Q. Are you a member of the Canadian Bar 
Association? 


A. Nowpeteramenot-: 
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MR. COLBORNE: Mr. Chairman, I am asking 
you to exercise your discretion in favour of Deke caine 
me“to file this.’ “L°assure +yousl1t 1s °whateit purports 
to be. I want to ask this witness if he agrees with 
some of these current statements on the subjects that 
he Nae given evidence about. 

THE CHAIRMAN: Any objections, Mr. 
Freidin? 

MR. FREIDIN: Well, I am just wondering 
whether he can put the statements to the witness and 
then ask the witness whether he would agree with them. 

I have some concern about filing the 
text. I have no idea how that text may be referred to 
in argument, having it submitted. I am wondering 
whether the Board would consider having Mr. Colborne 
deal with it this way? 

THE CHAIRMAN: Well, are you objecting to 
Gherraccethat Leos notwavrecognized*"text in the area, 
or what exactly is the basis of your objection, in 
terms oruthneifiiact that -it @1s fa publication = by an 
apparently reputable authority and the fact that the 
particular witness is not familiar with the publication 
itself, why should that prevent it from coming in as 
opposed to just excerpts. 


MR. FREIDIN: Well, I haven't seen the 
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text and it's called an Agenda for Action and Laut 
contains opinions of the Canadian Bar Association, of 
some groups as to what action should be taken in this 
pDarceLcular@ageas... 

THE CHAIRMAN: But why would it be 
considered more than just that. It is the opinion of a 
group connected in some fashion with the Canadian Bar 
Association that wishes to put forward their views on a 
particular subject to which Mr. Colborne is going to 
direct specific questions. 

MR. FREIDIN: Well perhaps, Mr. Chairman, 
my concern is primarily with the weight that the Board 
may give it and I suppose I can reserve my comments as 
to the weight the Board should give it. 

THE CHAIRMAN: Well, you can certainly 
address the weight in argument. 

MR. FREIDIN: Well, all right. 

THE CHAIRMAN: What I am getting at, it 
is like any other piece of evidence, Mr. Freidin. The 
Board will weigh it accordingly. I think it serves no 
purpose to rule it inadmissible except in terms of 
specific questions put to the witness. Why not let it 
ities 

MR. FREIDIN: With that understanding, 


Mr. Chairman, I have no objection. 
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THE CHAIRMAN: Very well. Go ahead. 

MR. COLBORNE: (handed) 

THE’ CHALTRMAN= = thank? -youww= Exnibit 224. 
—~--EXHIBLUP NO. .©2243 BDocumentmti Cled@emaneagendamror 

Action dated August, 1988. 

MR COUBORNE == “O- Mra "Crys tai “you will 
notice it is dated -- 

MR. FREIDIN: Can I have a copy, please? 

MR. CASSIDY: Can I have a copy, please? 

MR. COLBORNE: I don't have enough 
copies. 

THE CHAIRMAN: Well, does somebody want 
to use one of our copies up here for the time being. 
Mr. Campbell, do you want to borrow one of our copies? 

MRE CAMPBE DU: *tei1s all sights few1l 
eryeana followeit. 

MRESCASSDEOYe Se itanacan, Dewould= likeli to 
borrow one for the purposes of following. 

THE CHAIRMAN: Very well, Mr. Cassidy. 
Would you mind just returning that after we are through 
Wilco lt. 

MRis CASS EDDY :28 Certainiyve 

THE CHAIRMAN: Thank you. 

MR. COLBORNE: Q. Now, you will notice, 


Sir thate it? 15 datedtAugust 71 98sr 
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MR. CRYSTADte Ase PYesseriarecall 
newspaper articles about the report. I thankeitagor 
was some coverage in the Toronto press when it was 
released. 

On Asi Iesaid, Igwantedptoj refer pyou gto 
certain passages and ask you if agree or disagree with 
them. 

A.Vuy est 

Q. Could we begin on page 3, there is a 
heading: Government Policies as to Treaties and 
immediately below that heading the following statement: 

The government's view of treaties is that 

they. were "surrenders" of. title to the 

Crown on a grand scale which had the 

effect of perfecting the Crown's title to 

vast tracts by extinguishing the Indians' 
interest." | 


A. I am sorry. Are you asking me a 


question? 

Oe Yes. 

A. Do I agree or disagree with that 
statement? 

Q. Do you agree or disagree with that 
statement? 


A. +L thinks that. it. may, have, been the 
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government's.view that that was the case at some time, 
but-I think to the present day that that is an over 
Simplification. 

Q. A little lower on that page, the 
first sentence in the last paragraph, I would like to 
readieit, Co.yvouc , 

“Unable to get successive governments to 

deal with them in what they perceive to 

be the true spirit and intent of the 
treaty conferences. Treaty indians have 
been become cynical and bitter." 

In your experience, do you think that's a 
true statement? 

Aia® Yes. 

Q. On page 5, sir. Oh, excuse me, I 
will go forward from page 5 to page 9, under the 
heading: Prejudicial legislation and the sub-heading: 
The Right to Vote it states that: 

"It was not until 1969 that universal 

sufferage was extended across Canada to 

unenfranchised Indians in both federal 
and provincial elections." 

Do you agree that that is a historical 


PACE? 


A. To my own -- I know there was a time 
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when there was not universal sufferage for Indian 
people and I know that there is now. I am not sure of 
the date from my own personal experience, but I have no 
reason to dispute it. 

Q. Thank you. The next page, page 10, 
under the heading: The Right to Pursue Claims, the 
following statement appears: 

"Like anyone else, aboriginal people 

need legal assistance when they assert 

claims. From 1921 until 1951 they were, 
for practical purposes, unable to obtain 
such assistance. During those years the 

Indian Act contained the follow 

DLOVislonw. 

And then it quotes a provision which this 
paper says appeared in the Indian Act until the year 
1951. Do you agree? 

It basically made it an offense for 
lawyers to take money from Indians to represent them. 

A... 1 have’ to admit that. 1 really donee 
have knowledge of that situation, but again I think 
this is a reputable, you know, the Canadian Bar 
Association is a reputable organization, I am sure it 
is a reputable publication. | 


I don't have any personal knowledge of 
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Lt. 2 ivassumerthat’ 2ti ise crue: 

Q. Sir, do you agree that a case by the 
name St. Catharines Milling and Lumber Company Limited 
is the original one which examined the question of 
whether, at least in the Treaty 3 area, it was Canada, 
Ontario, or the Indians who owned the land following 
the treaty. Let me qualify that, the first one that 
reached the higher levels of court? 

A. I am not sure of the second question. 
I am not sure if I am to answer your first question 
alone or your second question, or both of them 
together. 

Praneisorny, sumam nota trying to be 
difficult, 2) juste--. the St: Catharines Milling case I 
believe was the first case to make it to the Judicial 
Board of the Privy Counsel on the issue of the tenure 
oLf@indtanwrandsaneontarzvorand+in. particular, anitthe 
Treaty 3 area. 

Q. But, sir, isn't that also the case 
which, by interpreting the British North America Act, 
established that it was Ontario and not Canada that had 
jurisdiction over forestry? 

AnmerWe far = 

Q. Isn't that what the case was about? 


A. Well, I know that there is a passage 
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in the case that makes that comment. I am nocesuce 
that that's the ---I don't that I would Cal bethatacne 
ration of the case, but I know that there is - Tf fd. can 
just quote a passage from the case — it says: 

"The treaty leaves the Indians no right 

‘whatever to the a hy ae growing upon the 
lands which they gave up which is now 
fully vested in the Crown. All revenues 
derivable from the sale of such portions 
of it as are situate within the 
boundaries of Ontario being the property 
of the province." 

And-I guess that answers your question, 
it does say that. 

Q. No, sir, my question to you was: Do 
you not agree that this case was the one that decided 
whether Canada or Ontario had ownership of the forest 
resource and that's what the case was about because 
Canada issued a licence? 

A. If I was going to, you know, provide 
a law school brief of the case I don't know that I 
would present the ratio in quite those words. Those 
are your words, they are not your words. 

O. 4eWellyakhean atraid, sir, that [Dam 


going to have to come back here after lunch and bring 
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YOu aupnotocopysor, that.vati.al balevels too ,.and I am 
astonished that tishave ftogdo that. 

A. Well, I have a copy of the Judicial 
Privy Counsel before me, so it is not necessary for you 
to gsbringmthat back fandekececent ly previewed ait, So. a. 

OF PSbetnougnt sthatica case, which is 
considered to be the basic case on these questions 
would be one in which we would have some agreement 
about the ratio. The ratio of that case, sir, has to 
do with whether Canada or Ontario have ownership of the 
forest resource? 

foe GWedlitiw Is woudd have put the ratio of 
the case more in terms of who is entitled to the -- who 
has the proprietary interest as opposed to the 
legislative authority as between Ontario and Canada in 
the land. I didn't read the case to be -- most of the 


body of the case to be speaking to the timber industry. 


a hates ant 

Ouse Siteaudd amenots questioning=— 

ane. NOtmiMreerco borne, you and 1 -—= 

Q. --the Ministry's association with the 
timber industry. ie knOWstbnates a great concern, bute 


am not talking about that. 


I am talking about whether Canada or 


Ontario had the constitutional power to legislate and 
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grant land that had to do with forestry? 

A. Well, I think that°what-the case*is 
all about was a competition -- a competition between 
the federal head of power to make laws in respect OL 
Indians and lands reserved for the Indians under 
Section 91(24) of the Constitution and provincial 
proprietary interest; that is, derived from Section 109 
of the Constitution and I think what the case is about 
is whether or not that Section 91(24) head of power 
ought to derogate from the Section 109 proprietary 
interest. 

That's what I would say the case is all. 
I am not particularly disagreeing with what you are 
saying, but that is what I would say the case is about. 

THE ‘CHATRMAN=*— Ada ragnt.= Mr. Colborne: 
it ts “ten after eleven © think 4t ts**timey if thismas 
convenient, for a mid-morning break and perhaps if you 
want question Mr. Crystal specifically with regard to 
this case after the break, you can do so at that time. 

MRLG-COLBORNE? “Bhat s a* big 1f, Mr: 
Chairman. 

THE CHAIRMAN: Very well. We will break 
for 20 minutes. 

Thank you. 


“~—Recess taken ate tls10"a.m-. 


Warr S&S Aeanniatea Reanonrting Tnr, 
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oc UDONeLeSUNI NG gates 30 9a am. 

THE CHAIRMAN: Thank you, ladies and 
gentlemen. Please be seated. 

Mr. «Colborne, just. before wou begin. alt 
is the Board's intention to break at 12:30 for ren 
for an hour anda half. 

We need the time at lunch time to go over 
some matters concerning the procedural rulings that we 
avergoing tOsissucein dratt. formealatem today s5Ss0,4. just 
wanted to advise you in advance so that you could 
structure your examination around that. 

MR. COLBORNE: Thank you. 

THE CHAIRMAN: Thank you. 

MR. -COLBORNE: seOnt eelitnaeCry Sta lonsl. am 
electing not to further pursue what you or I may think 
of that particular case, possibly to the great relief 
of the panel. | 

I want to ask you, though, if you agree 
with what the Canadian Bar Association Committee says 
about that case? 

MR. CRYSTAL: A. Just let me get my copy 
Of tnat. 


Q. That would be beginning at the bottom 


of page 10. 


A. You mean that "one astonishing 
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example"? 


Q. Yes, I will read that passage. 

"One astonishing example is the land mark 

case of St. Catharines Milling and Lumber 

Company Limited and the Queen. Here was 

a case involving the land rights of 

Indian people yet they were not parties 

to the litigation and, accordingly,» were 

not represented. Further, the decision 
was arrived at in a total vacuum. No 
evidence was led by any party as to the 
ways in which the Ojibway had in fact 
used the land or as to the purposes to 
which they were put over the hundreds of 
years in which they had occupied them.” 

Do you agree with that as a matter of 
facte 

A. With the exception of the case, "the 
decision was arrived at in a total vacuum", I think 
that sentence is neither here nor there. 

QO. Welle ino, fthis question of factuamuc 
you know what evidence was presented to the court in 
that case, have you studied that as a historian would 
study that question? 


A. No, I have not, but I have read the 
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decisions and : would just infer from the decisions 
that certain constitutional matters were presented to 
the Judicial Board and the Privy Counsel. 

So in that sense to say it was arrived at 
in a total vacuum. If those words were qualified by a 
total vacuum concerning native rights or something 
along those lines, then I would agree with it in total. 

But as it stands, I would take away the 
sentence, "the decision was arrived at in a total 
vacuum". If you are agreeing that there was -- if you 
are asking about whether or not the Indian peoples were 
parties to the litigation, it is my understanding that 
they were not. 

Q. No, I am asking about whether any 
evidence was led by any party as to the ways in which 
the Ojibway had in fact used their lands? 

A. It is my understanding that such 
evidence was not led. 

Q. Or to the purposes to which they were 
put over the hundreds of years in which they had 


occupied them. 


Aw Yes: 
Q. "Now, there is another reference to 
the case which appears at page 60. Lieyou@ecan turn 


forward to that page, please, sir. 
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ZI would like to,vread you partsof the last 


full paragraph on that page: 


"Tt was not until a dispute arose between 
the federal government and the Province 
of Ontario over who owned and could 

See ee eae surrendered under Treaty 3 
that Indian tithe rlitigated.r-BEven then 
the context should be clearly 
appreciated. The Ojibway were not a 
party ato athe ecount "case wnoreeven 
bystanders. They were completely ignored 
in the dispute between the two levels of 
government over which would benefit from 
the riches of the land or the lumber 
company caught in the middle concerned 
withaethe-val tdi tyigofsits ttimber licegce: 
Inircedditziony the troops re aren 
Toronto to crush the Riel Rebellion the 
very week that St. Catharines went to 
trial in Ontario before Chancellor 

BOVG.as 


Do you agree with the statements of fact 


that appear in that passage? 


A.ee Well eshschave slLearned sEromsthis 


something in the last sentence, I wasn't 
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aware that that was the case, but again, I don't doubt 
that it is true. I just recently reviewed that case 
for the counsel decision and I would have to review the 
case again to determine whether it uses the word 
ownership. 

ican utenecal! that megIsecetnat word, 
but it very well may. But certainly it does speak to 
the issue of could manage the land, it may also use the 
word owned, but I don't recall that. Certainly the 
general spirit of -- the general content of what's set 
out in that paragraph I would agree with. 

Oe 2 DE youwould "ook: aivstiertarst 
paragraph on page 17, the last sentence, I will read 
you most of that sentence: 

"Canadian law became fixed in late 

Victorian judicial attitudes reflecting 

a vision of Indian people as broken and 

ultimately doomed to disappear unless 

protected and preserved on small tracts 

One tand Gndernstne: Controlmore c2vit 

servants and the supervision of the 

ell Mopale aig at 

Do you agree that Canadian law did become 
fixed’ with that*Victorvan Gudicial attitude? 


A. Well, that's a very valuated 
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statement and it also talks about attitudes which are 
somewhat difficult to calibrate. The part about, 
"reflecting the vision of Indian people as broken and 
ultimately doomed to disappear", I am really not 


competent to say whether or not that was part of the 


judicial attitude of fully Victorian era. It may have 
been. I am not really competent to -~ I am not a 
student of that, you know, the general -- I am 


certainly familiar with the number of cases that arose, 
you know. The case we have been talking about, and the 
Seabold case and some other cases, but I really don't 
feel qualified to agree or disagree with that. 

Q. Have you read anything about what 
professional modern historians say about these cases, 
historical analysis as opposed to a purely legal 
reading of the cases itself? 

A. I have, but not in preparation for 
this hearing. 

Q. Do you believe that those 
professional historians who have examined not just the 
cases but the context in which they were decided, the 
individuals who decided them, the activities of 
government which were being carried on at the time they 
were decided and so on, do you believe that those 


professional historians in general would agree with the 
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sentence that I just read to you? 

A. Well, some may and some may not. I 
don't doubt that some would. 

© eue te Se.COmOns GOMDAGGs | walhis LS sve 
another reference to the St. Catharines Milling case 
and I think the last ane COAWNI CU lawl) ere LenaV.ou, 

In the second paragraph on page 19 
appears the following sentence: 

"Recent decisions have declared the 

earlier jurisprudential assessment by the 

Pras COUnSe 1s. see 

Aspe Laan eSOGrY.oMms «Colborne what page? 

Page 19. 


Page 19, I am sorry. Okay, yes. 


OF 
A. 
Q. Second paragraph, the last sentence. 
Aw,» Ses; 

QO. "Recent decisions have declared the 
earlier jurisprudential assessment by the 
Privy Counsel in the St. Catharines 
Willing case to be insufficient and 
inaccurate, yet a detailed alternative 
has not been forthcoming." 

Would you agree with that? 


A. It is my recollection that perhaps 


the Gerron case in the Supreme Court of Canada decision 
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made some comment like lye t's 


Again, I would have to answer with 
certainty that there are cases that make comments on 
that. I would have to review some of the cases in my 
office, but it is my general recollection that there 
may be a comment like that in some recent 
jurisprudence. 

Q. Let me just ask you this: Do you 
agree that the St. Catharines Milling case was decided 
in the Victorian era; in other words, in the time when 
Queen Victoria reigned in England? 

A Urtam Mot. suretof thevexactsycars of 
Queen Victorias fergie think it may have been 
decided in the Edwardian era. I'm not sure. 

THE CHAIRMAN: Is that a hundred per cent 
relevant to what we are deciding? 

MR. COLBORNE: Well, I asked about a 
passage referring to Victorian judicial attitudes and 
I wasn't sure if I had connected Sete up with case we 
were talking about. That was the purpose Of the 
question. 

MR. CRYSTAL: The case is decided in 1888, 
I believe, is when it was heard at the Judicial Board 
of the Privy Counsel and I am not sure of the years of 


Queen Victoria's reign. 
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Yes, it would have been, it would have 
been. It would have been during her reign. 

MR acOUBORNE S20 wel ask *vou-now, “Sia, eto 
look at page 18. 

Ae Le Si. 

Q. Partway through the last paragraph on 
that page appears the following sentence: 

"The rights are an interest other than 

that of the province within the meaning 

Of section=109 crethe "Constitution -Act.. - 

And I believe that here we are talking 
about aboriginal rights in Canadian law. Do you agree 
with that statement? 

MR) .CRYSTAITS. SAL =m cChinkethatevyourhave 
to read the full paragraph to... 

Q. Okay. I won't take up the time to 
actually read into the record the full paragraph 
because the document is filed, but please go ahead and 
read the paragraph to frame your answer, sir, but my 
question remains: Do you agree with that short passage 
that I read? 

A. -I frankly have some problem with it 
because I am really not -- I don't think anyone has the 
very clear picture of what the elements of aboriginal 


rights are and also the extent to which they may be 
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extinguished through certain legislative or executive 
acts. I think those questions are still outstanding. 

So given that one can't be sure what 
substance one is to attach to those rights Toles 
difficult to answer your question. I guess I can say 
this: Whatever rights may ultimately at some future 
time be identified as aboriginal rights, would be 
rights other than the interest of the province within 
the meaning of Section 109 of the CONSUICULLON SACL. 

O. JANG SeCelonmi0 Ja tomcat section of 
the Constitution which is the origin constitutionally 
of Ontario's authority with respect to natural 
resources; is it not? 

Ro Yess I think’ that 1c 1s WOncthwoite 
to have -- what I have done with your indulgence, I 
just quickly jotted out Section 109 on an overhead 
Slide and I think it would be worth the attention of 
the Board to actually perhaps be provided with a hard 
copy of the section because I think’ 1c 1S an Lmporcane 
section. 

I am not sure if you are intending to 
pursue discussion along Section 109 but, Ti You. alcoves 
think it may be a good idea to be have that section 
before the Board. 


MR. COLBORNE: Mr. Chairman, I am in your 
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hands=s el awillejustésayethiscw. el idontt wanteblack 
betterglaw LCilcdsgas wifeit aisefact. eitesunotetacts#and I 
would object to any party bringing in cases or statutes 
and trying to make them exhibits, but if the witness 
WaARUS@C O Beas 

THE CHAIRMAN: No, but I think what he 
is trying to indicate -- he would be putting the actual 
wording of the section before us. 

MRE SB CRYSTAL so LYess 

THE CHAIRMAN: Which would be in context 
with the questions you are now going to ask. 

MRee, COLBORNE ss .chatis .finermsbet sido 
thatez 

MR. CRYSTAL: I don't mean it as an 
exhibit or anything. If we are going to talk about 
Sectrzonp.09,24) thinkea.t 4s, goingstonbesaverveuseful for 
the Board. | 

THE CHAIRMAN: Why don't you just put it 
up on the overhead and allow Mr. Colborne to ask the 
questions based on it. 

MR... .CRYSTALS es oidapologize. sAtethe.end. I 
started to Truncoutmotuanluttleabr2ti=—erungouc olftspace, 
so maybe they have forgotten to add it to -- I think it 
is that part in read at the bottom that I squeezed into 


the bottom which is the part of the section that is 
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important at least to the purposes of our discussion 
here. ™ I°m mot-sure-ifsthat) s>-— 

MR. COLBORNE: Q. I believe, sir, that 
you have just agreed with me that this is the 
constitutional provision which is the origin or the 
bedrock, as it were, of Ontario's title as against 
Canada to natural resources? 

MR. CRYSTAL: A. Well, title is maybe 
not the word that I would use. 

Q. Well, unless it is very, very 
important; whether the word title is used or not, you 
don't have to proceed ot Bal that. 

Tn terms of the divisions sf jurisdiction 
between Canada and Ontario, do you agree that that is 
how Ontario, as a province, gets authority over natural 
resources; that's the section that you look to? 

A. Yes, that's one of the sections that 
you look to in the Constitution. I think when we talk 
about a proprietary interest in lands and resources, 
this is the section that we look to and I would use the 
word proprietary interest rather than title. 

One bila teseet Te 

A. Bute tenink chat whene aren ochen 
sections of the Constitution, subsections or heads of 


Section 92 which I think speak to -- well, I guess, the 
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province has power to make legislation in relation to 
matters of a purely local or public nature and also 
Matters relating to property and civil rights. 

And Isthinkethatwtheyeare =syand I can't 
cite the authority - but I think there is some 
authority for suggesting that some of Ontario's powers 
of management, powers to enact legislation regarding 
natural resources flows from those sections. 

This is one of the difficulties, one of 
the very difficult concepts in this whole area is the 
distinction between proprietary interest and 
legislative power. And this is the section which 
gives -- which speaks to Ontario's proprietary interest 
in lands and resources but heads of Section 92 I 
believe that speak to Ontario's power to enact 
legislation in relation to natural resources. 

One Ok ave esbilt it weaisteresir ict 
ourselves to Indian treaty rights, Canada could not 
enact under its powers to make legislation as 


enumerated in Section 92 in such a way as to -- 


Awe BCU rVaGanadancoulanak enact ...7 
Ota ox Cusemme, sontara o@could snot, (CoO 
eliminate Indian treaty rights. I think you have 


already said that that's in your materials? 


A. Ontario could not enact legislation 
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which was in fevdtien to Indians and lands reserved for 
the Indians which had that effect, I agree Witt ia te. 
©. S20kay ee iSo in*termsofet think you 
said proprietary interest. 
Av ives: 
This is where you go. 
. For the proprietary interest. 
Yes. 
Yes. 


This Section 109? 


- ODO + YY. & DO 


Yes 

O.s4And Sir iredRatithe <end #ofent, 
according to what we have on the screen, there are 
qualifying words. 

A # ses 

QO.) Subject *toVanys trust existing in 
respect thereof, and to any interests other than that 
of the province in the same.” 

AP ae es*. 

Q. Now, a few minutes ago I had asked 
you whether you agreed with the statement that at page 
18 in the Canadian Bar Association Report that said 
that rights of native people are an interest other than 
thatvtoftscne province. 


I won't try to paraphrase your answer, 
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but when that answer is used in the Canadian Bar 
Association document they are, wouldn't you agree, 
deriving that phrase from what we have on the screen? 

A. Oh yes. 

Q. The phrase as appears in Section 109? 

A. Oh yes. I am sure -- it ee within 
the meaning of Section 109 and it says that right in 
the text. 

Q. So do you come to the conclusion that 
Ontario's proprietary interest in natural resources is 
subject to in the plain English meaning of the words, 
any interest other than that of the province? 

A. Do I agree that that is what Section 
109 says? 

Ore Wes? 

A. Yeah. Well, yes. 

Q. And if the authors of this Canadian 
Bar Association publication are right, the proprietary 
interest in Ontario in things such as lands, mines and 
minerals wsPsub ject to-indianerights,s toPputriti very. 
briefly? 

Ase Wellewit yous recall my answer tosyour 
Original question Desaidi-—--Iequalifiedsiteby saying) it 
was difficult for me to respond because I didn't 


knowe-—eeL don't think anyone knows at this stage of the 
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game with any measure of precision what elements are 


the appropriate elements of aboriginal rights. I think 


it is easier to talk about treaty rights. 


But when we talk about aboriginal Tisnitse 
ite is: -verypaLeticusceco determine the substance of 
those rights. And so I said -- Il think 1 said thateac 
such time as those are more clearly defined I would be 
prepared to say that those rights were an interest 
other than that of the province. 

I think it is worth noting for the Board 
that the province -- I think at the end of the very 
Lasty linesd#istreferringitomthes lace Province of Canada 
not the Province of Ontario. 

THE CHAIRMAN: Sorry, what was the 
significance of that, that last comment? 

MR LACRYSTAL: © ItYsays’ © And "anySinterest 
other than that of the province in the same —- any 
interest other than that which the -- prior to 
Confederation, the Province of Canada had had in the 
same. That's my interpretation. Do you agree with 
that? | 

MRwi COLBORNE 1.66 4-= 

MR. CRYSTAL: You are not giving 
evidence. 


MR. COLBORNE: No, I am not giving 
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evidence. 

MR CRY StAL- = OKayaetnhat setine. That vs 
my understanding of that provision though. 

So *whatelit’s referring to, it “says: “Any 
interest other than that of the province in the same. 
What it is essentially saying is that the old late 
Province of Canada that had some interests, okay, but 
the new Province of Ontario is getting all these 
things, lands, mines and minerals subject to any trusts 
existing in respect thereof and subject to any interest 
other than that of the late Province of Canada. 

THE CHAIRMAN: You mean the federal 
government? 

ME CRYSTAL: © Pardon? 

THE CHAIRMAN: Meaning the federal 
government? 

MR. CRYSTAL: No, the federal government 
was created in 1867 at the same time that the provinces 
were. Prior to 1867 the regime of government was an 
imperial government in which there was the Province of 
Canada. 

THE CHAIRMAN: OKay. 

MR. CRYSTAL: What we sometimes refer to 
as the late Province of Canada. Any interests which 


were outstanding for that government and subject to 
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what I have said before, aboriginal rightsmecould Very 
well be such an interest, that's what the province got 
but it didn't -- what the earlier province didn't have 
the new province didn't get. 

THE CHAIRMAN: Okay. 

MR. FREIDIN: Mr. Chairman, just for 
clarification purposes in 1840, as I understand the 
law, Upper and Lower Canada combined to become the 
Province of Canada. And when the British North America 
Act was passed in 1867 it ended up having Quebec ahs 
Ontar lor 

MRT ECRYSTADS) UThat Ys ecorrectipebut you 
also, of course, had the federal government. That is 
the unique part of Confederation. 

MR. COLBORNE: Q. Mr. Crystal, I want 
you to leave that up, eputeletssegc forward to page 22. 

MReICRYSTALMy LAgeY Okay. 

Q. The first paragraph that begins on 
that page, I will read you the first sentence: 

"The extent of the content of aboriginal 

rights or titles unknown." 

Is that sort of, in summary fashion, what 
you said in answer to my question a few moments ago? 

Ate erve’s < 


QO \Okay;> LletY sxgoyon:. 
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"Although the courts have readily 
accepted traditional harvesting 
activities of hunting, fishing and 
trapping as falling within the doctrine, 
the right to use other surface and 
sub-surface resources has not been 
settled.” 

A. I am not sure what the doctrine is 
there. 

Q. Either am I. Well, do you not know 
what that sentence means? 

A. How could I if I don't -know what the 
word doctrine means. 

Q. Well, if you were giving me an honest 
comment now, I'll spend a little time. 

A. How can you say it falls within the 
doctrine if you are not aware of what the doctrine is 
that's before you. 

Q. Well, sir, you are a witness here and 
I believe you are being honest. 

THE CHAIRMAN: I think they might be 
referring on page 21, top of the second paragraph 
where it says: = "Despite this lack of clarity, 
political and judicial acceptance of the continued 


App lacabi la ty. of the edoctrines of aboriginal title has 
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given rise..." et cetera. 

MR. COLBORNE: Thank, Mr. Chairman. I 
think that is probably what they are referring back to. 

MR. CRYSTAL: Okay. 

MR. COLBORNE: Q. Now, witness, please 
assume that what the Chairman has identified is what is 
meant by doctrine. I want to ask you about the first 
half of that sentence: 

"Although the courts have readily 

accepted harvesting Brie ties OL 

“hunting, fishing and trapping as falling 
within the doctrine..." 

Now, first of all, do you agree with 
that? ‘ 

MR. CRYSTAL: A. Well, we get into -- se 
seems to me it is necessary in order to discuss this 
and I apologize for having to get into subtle and 
complex issues, but it seems to me necessary to talk 
about the treaty-making process and to what it 
surrendered and what it didn't surrender and its 
validity because I take it when we talk about 
aboriginal rights what we are talking about is existing 
aboriginal rights. 


Now, if those aboriginal rights were 


surrendered by a treaty - and I am not saying that they 
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necessarily were - but if they were, then in any 
particular area the practices of hunting, trapping and 
fishing might not be existing aboriginal rights because 
they might have been surrendered through the 
treaty-making process. 

Q. Okay. But let's just assume that 
they are existing. 

A. Then let's assume that we are talking 
about an area that has never been the subject of a 
treaty. 

Q. Okay. Then do you agree? 

A. If we are talking about an area that 
has never been the subject of a treaty, then I think it 
would be fair to say that hunting, fishing and trapping 
would be aboriginal rights within that area, yes. 

QO. Okay. Now, let's take another area 
that is subject to a treaty but that treaty contains 
hunting, fishing and trapping rights reserved therein 
to the Indians. 

So let's take those two cases, okay, the 
one being the one that you described, the one being the 
one that I have now mentioned. 

The first one, is that an interest other 
than the province in the same, an unsurrendered 


aboriginal interest in that unsurrendered area? 
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A. In the unsurrendered -- the area that 
has never been -- yes, I would think it still remains 
undefined. We described a few elements Ooteit, Ltowoudd 
ean remain undefined, Bat I believe that that would 
be an interest other than the province in the same. 

Q. And the second case where there has 
been a treaty but that treaty contains reference to say 
hunting, fishing and trapping rights on the Indians. 

Is that an interest other than that of the province in 
the same, in your view? 

A. Well, the treaties also contain 
another provision about save and except for certain 
areas. So if you are ready to put that in the pot as 
well. 

Q. I ready; go ahead, it is in and now 
can you answer the question. 

A: @Subjectotocalltorrthose 
qualifications, I would agree that Ltease 

Oy -@iNowngustesord can ve certain, let me 
give you a concrete as opposed to just a theoretical. 

You know enough about the treaty with 
which my clients are concerned, Treaty SGuto answer 
this question. I think you attached the English 
version of the treaty to your materials. 


In the territory covered by this treaty, 
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do you agree that the treaty provides for hunting and 
fishing rights, Treaty 3 has a hunting and fishing 
rights provision? 

AL a tt eOOmat tknowethat swe ethunk wats is 
plain from the words of the treaty that it speaks to 
those issues, yes. 

0.) Wella — 

A. Do you want me to read that portion 
of the treaty? 

Q. No, I just asked you: Does Treaty 3 
contain a hunting and fishing rights provision, yes or 
NO geet aie can? 

AvawnveS. 

Q. Yes. And in the Treaty 3 area, in 
the territorial area are there Crown lands that have 
been not been taken up for use of the various types 
contemplated in the treaty? Is there still that type 
of land in the Treaty 3 area? 

A. I would have to guess and say yes. 


GO. ecOkayaeeMysquesticnbhisethis: In such 


7982 


land is Ontario's proprietary interest in the resources 


subject to, those are the words of Section 109, subject 


to those hunting and fishing rights? 


Aus Welh, *voultwubl recall belisaldntrom 


time to time, save and excepting from time to time 
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clause those treaty rights may disappear ifapartacuLar 
areas which are, from time to time, taken up for those. 

So when you say do those rights exist, 
they exist but they exist in a rather femoral state 
because at any particular time, if that area where 
those rights are sought to be exercised are taken up 
for one of those purposes, they will cease to exist in 
those places at least according to the scheme of the 
treaty. 

Ow Wes; buc let=s) forget about areas 
that are from time to time or have been taken up. I am 
asking you about areas that have never been taken up. 

A. Yes, but those areas which have never 
been taken up are areas that could potentially be taken 
up. 

Onne Weldetdedon, Cknow that that's 
responsive sir. My question is: In areas that have 
never been taken up, is Ontario's proprietary interest 
or title subject to the hunting and fashing:rightenn 
the treaty? 

A. When you qualify that right by saying 
that at any particular jtime the right could disappear 
if that area where right is sought to be exercised 1s 
taken up, if you qualify it in that way, taken up for 


mining or lumbering or whatever, other purposes, Pre wou 
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qualify it inJthat way. for. the, moment. in, time. when, it 
has not been so taken up, yes. 
One Okay «But af ctaken.up.it. has jto be 


bona fide, right, it has to actually be taken up, it 
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can't be simply the stroke of the provincial pen saying 


we want to get some more Indian resources and so, 
therefore, we will pass some legislation saying: By 
definition it has been taken up. Manitoba triedthat, 
didn't they and they got slapped down, it has to 


actually be needed and used? 


A, = eswould, think, at leastiins Ontario, the 


determination of whether or not something has been 
taken up is somewhat unclear. 


Q. Do you agree with me that Ontario at 


one point by Order-in-Council tried to declare that the 


entire province had been taken up so that the Indians 
didn't have any title or claim to title? 

A. In my experience I have seen so many 
strange things and I don't doubt that that is entirely 
possible. I am not aware that that happened. 

Q. Sir, we were looking at page 22. 

ieee p PUES 

Q. And we are looking at the beginning 
of that paragraph, the first one that begins on the 


page and I have now concluded my questions about the 
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first part of the second sentence. 

I now want to ask you about the second 
Dart of tie second sentence which reads: 

"The right to use other surface and 

sub-surface resources has not been 

settled.” 

Do you agree or disagree? 

A. eagree™ 

Q. Now, further down in that paragraph 
the authors of this report express some surprise that 
there seemed to be so little effort to clarify that and 
perhaps I will just read to you from the last two or 
three sentences: 

"In other words, litigation could be 

pursued under current law --" 

A. Where are you reading from? Okay, I 
have got it. 

Q. " > .,could be pursued under current 

law that could freeze billions of 

dollars of investment and affect tens of 

thousands of jobs. Aboriginal groups 

have been reluctant to force these issues 

to date in part due to their sensitivity 

to the impact on third parties and public 


attitudes. Nevertheless, the opportunity 
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is clearly present and the availability 

of effective alternatives is 

disappearing. It is particularly 

Surprising to see the lack of commitment 

and initiative on the part of federal and 

provincial see ite in addressing 
these issues in light of the potentially 
drastic consequences of inaction." 

Do you agree with that? 

DeSe Nove edoneteethink §L do. 

Q. What parts of it do you not agree 
with? 

A. I don't believe that there was a lack 
of commitment or initiative at least on the part of the 
provincial government to address the issues. 

O-meihat wsyithemGovernmenteot Ontaric 
that you are referring to? 

Aas lLhatesmiconrec ts 

Q. So you are saying, I take it, that 
the authors of this report are wrong, at least insofar 
as Ontario is concerned, or are you saying it anything 
more broader than that? 

Ara cihatwsmalis that wcanmspeak ‘to. 


Q. Now, I am almost at the end of this 


references to this publication, but if now is the 
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tine o— 


THE CHAIRMAN: All right. Perhaps rather 
than entering into a new area we can break for lunch 
now because we can probly use the time ourselves. 

MR. CRYSTAL: Oh, you were finished. You 
just have a few moments left. 

THE CHAIRMAN: Oh, sorry. 

MR. COLBORNE: I only had two or three 
more questions with this publication. 

THE CHAIRMAN: Oh, sorry, certainly 
complete that. 

MR. COLBORNE: Q. Sir, please go ahead 
to page 49 of the report. A little below the midway 
point on that page, at the end of the paragraph appears 
the following sentence: 

"Quite obviously the aboriginal people 

have an expanded view of the treaties 

beyond a cash for land bargain and beyond 
assurances for continued hunting and 
fishing racehts. 

In general, do you agree with that as a 
statement Oferdcle, aueyour experience? 

A. That the aboriginal people have that 
view. 


Ov "Yes. 
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A bles, le do. 

Orem Ande lta voulicouldecurns they pagesto 
page 50, just above the middle of the page, the 
following sentence appears: 

lO sthemtsew, 

And this is referring to Indians: 

inh obeonLy itheiwrittenstexti of the 

treaty were given effect, the result in 

most instances would be to condone fraud 
and mistake: 

Do you agree that that's the view of -- 
general speaking, that is the view of Indians on this 
matter? 

A. Well, I am glad you mentioned 
generally speaking because I was thinking of qualifying 
my previous answer by just saying that that's so 
ingeneral, I am not sure that all aboriginal people 
have the view that's expressed on page 49. 

I certainly have been involved in 
conversations and discussions with some Indian people 
who have expressed that view. 

Q. Could we go forward please, sir, to 
page 54. There is a heading on this page: called 
Mailuresotuspecitics ClaimspPolicy and the first 


sentence under that heading reads: 
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"The specific claims process has not 
proven to be an effective process or 
forum in which the treaty issues can be 
addressed." 

First of all, sir, would you agree with 
me that they are referring to a federal Rea 
process? 

A. Well, I do -- I am somewhat familiar 
of something -- a policy of the federal government that 
is quite often referred to as the specific claims 
policy. Without reading the document and understanding 
the context it is difficult for me to say whether this 
specific claims process which is noted here is indeed 
of the federal policy, but I am aware of a federal 
policy that is called a specific claims policy. 

O7usOKayi Please assume for purposes of. 
my question, my next question or two that the policy 
you are familiar with is the one that is referred to 
here both as a policy and a process. 

Aseei1es, 

Q. Now, my next question is: The land 
claims that you have been involved with where the 
federal government has also been involved, have they 
been dealt with by the federal government under the 


terms of that policy? 
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A. Well, the policy has always been a 
big issue, that policy has ‘always been a big issue in 
any of these discussions. It seems to me I have been 
involved in a land claim where it was proposed that the 
negotiator or the staff would go to the Federal Cabinet 
to ask permission to override that policy and then, 
subsequently, the federal government agreed to 
participate in the negotiating process. 

And now I can't quite recall whether that 
decision was reached because it subsequently said: Ah, 
we are within the policy, or if they said our Cabinet 
has permitted us to go beyond the policy. 

But it seems to me that whatever the case 
was it was within the contemplation of the federal 
staff that there was a possibility to proceed with a 
land claim outside the policy in exceptional 
circumstances. 

OM wiOkaveteSir leletthink wermmayxbe offion 
a tangent here and I think I may have led the way. 

Let me try to get back to the question I was hoping to 
ask. 

Do you agree that the manner in which 
specific claims has been handled has not proven to be 


an effective process or forum? 


A. Are you referring to the federal 
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POLICY? 


Ot) Dewas trvyingecougethaway, £rom yareLoc 
of hair splitting = buteriawe haventor—. 

AweiWelll mtr Chink@iffvougane asking me to 
comment on a policy I don't think the question of 
whether or not the federal policy or the provincial, or 
the overall --°1f you are asking me to comment on the 
federal policy or you are asking me to comment on the 
total process in which the provincial government 
participates, I don't think that's hair splitting. 

Q. I was just trying to get an answer. 
Okay 8 we SU 8gd back Se bet ts ido federal first. 

A. Okay. 

Q. Let's assume this statement is 
referring to the federal policy that you have 
mentioned. 

Av@RLeS: 

Q. Do you agree with it? 

A. It has been my experience that the 
federal guidelines are sometimes too restrictive and do 
not always eenote negotiated settlements. 

Q. Does Ontario have any comparable 
written guidelines or policy? 

A. Not to the extent that the federal 


government does. 


Farr & Associates Reporting, Inc. 


24 


25 


Kenrick, Crystal 7992 


cr ex (Colborne) 


Oct® WellemyesFor=nortnrisercea “smaller 
one, is that what you mean? 

A. Ontario is guided by some very 
general terms. 

Q. Reduced to writing? 

A. Paves ined eapinee document but I 
thinkethat J ¥can stimmanirzesicemeult is no great mystery. 

Q. Just a moment. When you say Cabinet 
document, are you referring to something for which 
privilege would be claimed? 

A. My counsel would have to respond to 
that: 

MR. FREIDIN: Yes, I don't have 
instructions to waive cabinet privilege on this 
particular matter. 

THE CHAIRMAN: So this Cabinet policy has 
not been made public, is that what you are saying? 

MREPPCRYSTALS “Leamenotrcuresapouty that. 
It may have been made public. 

THE “CHALRMANS@esuUre lye if at) 1sr any the 
public domain it can't be privileged in that sense, can 
Ve, OMr ? tFreidin? 

MR, COLBORNESZGMre Chairman #.CanY lejust 
ask for an undertaking because it may be that Mr. 


Freidin isn't familiar enough that he could really 
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respond, to be fair. 


My request is that the document or 
documents that the witness is referring to, would they 
be furnished to me if no privilege is claimed and, if 
privilege is claimed, could I be advised of the nature 
of the privilege. 

MRS BERELDIN@:. ves. 

MR. COLBORNE: Thank you. 


Q. Now, Mr. Crystal, maybe my last 


question. 

A. teQkayin allyl acould gustlexp laine tiara 
little bit. It is not nearly as mysterious as it 
sounds. Essentially what those instructions are as to 


say that Ontario will be guided by legal obligation and 
fairness where -- there may be some situations where 
there is no strict legal obligation but, as a matter of 
fairness, Ontario will enter into negotiations for the 
settlement of a land claim. That's essentially what 
Cheipolicviels:. 

And.that wssthesguidance -- when 1 say 
that there is no guidelines in the way that the federal 
government is guided, it _is that -- vit is essentially 
what I have just described to you. 

Q. I was interested in you saying that 


Ontario would enter into negotiations. Will Ontario 
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also actually settle something on the basis of 
fairness? 

Me LES 

Q. But hasn't yet? This is a statement 
of intention as opposed to a track record you are 
referring to? 

A. Thats #correct.. 

Q. Page 58, Recommendation 15. I will 
readeit. | 

"The federal government should undertake 

immediate measures to remedy those treaty 

related grievances that have been 
thoroughly examined, such as the 
continued impairment of hunting, fishing 
and gathering rights." 

Now, sir, I realize that's a 
recommendation addressed to the federal government, but 
would you agree that treaty related grievances of those 
types have in fact been thoroughly examined? 

A. Would I agree that those grievances 
have been thoroughly examined? 

Q. Yes. 

A. The question that comes to my mind 
is: Thoroughly examined by whom? 


OF@elet's “Gosback*totpage 22ethen the 
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beginning of the first full paragraph that we examined 

before. The first part of the second sentence: 
"Although the courts have readily 
accepted traditional harvesting 
activities of hunting, fishing and 
trapping as falling within the 


doctorine...' 


Now, let me suggest this to you: That 


199= 


the authors of this report are saying in at least those 


two locations that when you get down to things like 


hunting and fishing they have not only been fully 


accepted as items of right by the courts, but have also 


been, as the words appear on page 58, thoroughly 
examined and, therefore... 

A. Thoroughly examined by courts, is 
that what you are saying? 

O} Bil don.teknowl es pleeneausc suggesting 
to you what the authors are saying here. They should 
be taken out of that category of rights which are so 
totally undefined that nothing can be done about them 
until they were defined? 

Aer leSe oe 

Q. Do you think that that may be what 
the authors here are saying, that we can't just say 


that everything that is preceded by the adjective 
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Indian or aboriginal can be set to one side because we 
can say it has been undefined so we can ignore it for 
another ten years. 

Aren't they saying that there are some 
things like hunting and fishing rights that have been 
accepted by the courts, they have been looked at ten 
times over by a hundred branches of government and it 
is now time to do something about them? 

AVS AALleerigho. (Welle amhinki-that. i 
mentioned earlier the government of Ontario at least is 
always involved, when it's dealing with these issues, 
in a process of balancing interests and I think my own 
personal belief is that it is possible to balance those 
interests in away that's different from the current 
regime that we have that will be more satisfactory 
towards Indian people. 

I focus on the word remedy in that. If 
remedy means achieving that balance that I described, 
then I would agree with it. 

Q. Page 83, please, Recommendation 24. 
In this recommendation the authors of the report are 
Saying that there ought to be for specific claims a 
tribunal to adjudicate and if I am not mistaken about 
the surrounding text, the reason why that 


recommendation is made is because these claims have not 
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been settled under the current policies. 

In your experience, having dealt with 
specific claims, do you agree, if you had been a member 
of the committee that wrote this report, would you have 
concurred in that recommendation? 

A. I would adopt it wholeheartedly. af 
would certainly see it as a recommendation that 
deserves some study. My fear would be that such a 
tribunal might, at some point, or might even initially 
be another layer of bureacracy that made even more 
difficult for native people to achieve their desires. 

Q. But you have said that up until now 
nothing has been settled in terms of specific claims in 
Ontario with maybe one or two exceptions? 

ALT RiTnatasconnecc. 

MR. COLBORNE: Mr. Chairman, I am 
finished with this particular publication. 

THE CHAIRMAN: Very well. Thank you, Mr. 
Colborne: 

We will continue after the lunch break at 
CWOMOn CLOCK: 

---Luncheon recess taken at 12:35 p.m. 
---Upon resuming at 2:05 p.m. 
THE CHAIRMAN: Thank you, be seated. 


When you are ready, Mr. Colborne. 
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MR. COLBORNE: Thank you, Mr. Chairman. 

Q. Mr. Crystal, I would now like to ask 
you a few questions arising out of the transcript of 
your evidence as given September 7th. 

In that oral evidence I think you 
expanded on and added to your written evidence to a 
certain extent and it will primarily be those 
additional comments that my questions now will be 
addressed to. 

MR SCRY SDA SmAe 4 Yes. 


Q. You have a copy for reference; do 


Ane Wistdo?. 

Q. At page 7462, please. Just after 
where you have read the text of Section 35(1) of the 
Constitution Act into the record you say that, as you 
had noted on the slide: 

"It is clear since the enactment of 

Section 35(1) that there is now 

constitutional protection for treaty and 

aboriginal rights, but the issue which 
remains undefined to date is what 
substance ought to compromise those 
treaty and aboriginal rights..." 


A. Comprise, what substance ought to 
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comprise... 


OarenxcCuseceme. Dey, JougH te COomcOoMmpri se 
those treaty and aboriginal rights and 
there is still today great disagreement 
on that issue.” ; 

My question ie this - and this is a bit 
of a transition from my questions concerning the 
Canadian Bar Association document where a tribunal was 
recognized or was recommended. 

The question is: What is to compel, or 
what is to put any pressure at all on the government to 
overcome this disagreement and actually come to a final 
point in time where it can be said that agreement has 
been reached? 

Is there anything procedurally or even 
within Ontario government policy or anything that you 
can think of that would provide impetus towards 
settlement? 

A. Well, I think that the Ontario policy 
on self-government is more or less embodied by the 
declaration of political intent that is appended to my 
evidence package. So I think that, first of all, gthere 
is a commitment - and I am not sure this speaks 
directly to your question - but there is a commitment 


by the Government of Ontario to enter into 
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self-government negotiations with First Nations in 
Ontario. 

Q. I am thinking of something different 
than just political statements. 

A. Okay. You asked me -- one of the 
things you said: Is there a policy. 

Q. I am asking if there is anything 
other than orally and perhaps in letters expressed 
goodwill? Is there anything -- 

A. Well, then you are really, just a 
mere policy statement then, because I think that would 
fall into the category that you have described. 

Q. Okay. What policy statement then? 

A. I think the policy that's represented 
in the declaration of political intent that Ontario is 
committed to enter into self-government negotiations 
with First Nations in Ontario. 

Ommesouthat.: Ska 

A.» That's one thing. I mean I haven't 
completed my answer to your question yet. 

Q. But there is no statement of policy 
that you have been referring to separate from the 
document that you have been referring to? 

A. There also is a statement -- it is 


also Government of Ontario policy that Ontario is 
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committed to entering into self-government negotiations 


with the First Nations in Ontario. 
Q. Well, we are talking now about the 
lack of definition of treaty and aboriginal rights. 


AW BWes @thatisawhy 1 said —— 


Q. And you are saying that Ontario has a 


policy commitment to discussing -- what Simic: 
A. Entering into self-government 
negotiation. 
QO. Self-government. 


AShyv THEArstB®want® tol admitethacy iam 


trying to approach your question in the best way that I 


can. Maybe that's not the most direct route. 


I guess why I raise it is because by 


entering into those self-government negotiations, ité¢is 


my hope that there would evolve a meaning for 
aboriginal and treaty rights, there might and there 
might not, but that's one possibility. 

You asked the question -- I understand 
your question, what is there that's pushing the 
government into clarifying that issue. That's really 
what your question is. 

Q. Well, may I rephrase the question 
because otherwise we are going to be here all day? 


At esOKaye 
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Q. Yes or no, there is nothing other 
than statements of goodwill compelling Ontario as a 
party to these negotiations towards settlement; am I 
NOLeCoOLurect ¢ 

There is no outside pressure, no outside 
force compelling Ontario to move towards settlement? 

A. Well, there are some cases in 
litigation concerning fishing rights, for example, and 
I suppose that's another motivating factor and there is 
political pressure that can be brought to bear and is 
being brought to bear by native people in Ontario, and 
that is another motivating factor. 

And then there is -- and I don't down 
downplay what I would think is Ontario's commitment to 
trying to resolve some of these issues and I really do 
believe that there is such a commitment. 

Q. Let me put it this way: There are 
are no procedural devices, as lawyers understand that 
phrase, available to any party to compel another party 
to get moving; are there? 

AUP SARS tHe Ppresent timeyeno. Fl think 
that the constitutional conference process that was set 
out -- certainly not a process that could compel any 
parties but it was one that could facilitate the 


parties to come up with some further delineation of 
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those rights. 


But at the present time, as I said 
earlier, there is no immediate plans for any 
constitutional conference to add more substance to this 
provision, Section 35(1). And so there is, you are 
absolutely right, there is no procedural legal 
mechanism to compel any of the parties to clarify the 
issues that remain in dispute or unresolved. 

Of PRight. = *sOe any parcy naturally at its 
own risk from the point of view of political factors 
and what might happen in court and so on, but any party 
could stall forever, if it wanted to? 

A. 2 tWellf nol team not~ sure’ that it 
could, because I think that there is perhaps political 
pressure that would come to bear ultimately. LL) donee 
agree that it could be stalled forever. 

Q. At page 7464, I want to read part of 
a sentence which begins in the middle of line three. 

"There can be very little doubt that when 

we interpret those treaty aboriginal 

rignes tney would... 

Reel am SCrry,; “nOolaeit ee Lee SOnLye 
what was the page, 7463? 

Ov 7404. 


Ar Cae andy ace tine. ss 
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QO. Yes. 

Azawaves: 

Ome Rartwayvethrough, .iness: 

"There can be very little doubt that when 

we interpret those treaty and aboriginal 

rights they will have impact on 

the way that natural resources are dealt 

with in native issues." 

A. Yes. 

Q. My question is: What do those last 
three words means? Why are they tagged on? 

A. I suppose the fact that I have spoken 
about treaty and aboriginal rights, they are somewhat 
redundant at that point ine the sentence. 

Q. Would you still agree with the 
sentence if we just put a period before the last three 
words? 

Wee Well, st seunftortunatesthat the 
sentence would end with a preposition, but yes. 

Q. Over to the next page, please, sir, 
page 7465. I just want to read you the first part of 
text of your evidence beginning at line 18. 

"1763 is certainly an important date in 

Canadian history. The British» French 


conflict in North America had just 
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concluded and we are all familiar with 

the Battle of the Plains of Abraham and 

Wolfe and Montcalm.” 

Now, surely you are not telling us that 
the Battle of the Plains of Abraham took place in 1763? 

A. No. 


OS0 Tefactual lyaitook ip lacesing 59. 


might. 

A. Thatssitcorrnect.. sole occurredssome 
years before, is it not 1760. Somehow that date rings 
in imy. miridi? .Wiifam fnot sure .ebutes Giwast betore, —— eis 


was the date of the Proclamation which was after the 
Battle of the Plains of Abraham. 

O18 7 Okay. GitCan Sa sjust saskaey Osc nS fee 
you have any qualification or training as a historian? 

Att) ‘NOs, sto onest.. 

Q. Now, you did in your evidence though 
make some comments of a historical nature. Are you 
quite confident that you were correct in each instance 
Ons. . 

Wed Wel isin. my Datind thatit tas 
difficult to deal with the law in these matters without 
becoming somewhat acquainted with the history. 

Oey Okay, 


A. But I would certainly bow to better 
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expertise than mine in terms of history. 

The statements that are made in respect 
of history are matters which I developed an 
understanding of just through my experience and my 
work, but I don't have any formal training. And, as I 
say, if there is better historical evidence forthcoming 
from an expert, I would certainly suggest that that 
expert ought to be listened to rather than myself. 

Q. Very well. Partway down page 7456, 
beginning at line 15, if I understand what you said 
correctly, you are giving some general background 
reasons for the making of the Royal Proclamation of 
1763 and the words I want to read to you are: 

"Most of the inhabitants of this new 

territory were Indian people, and so it 

was necessary in the Royal Proclamation 

Poaseétsout, ane indian, policy. 

Awe WLS 

O.BeTSnt ei teal back, Besar. that the Seven 
Years War had just concluded and most of the combatants 
in North America were Indian people and that's what the 
polacyphad@tondo, with? 

Aw Jfethink that was a factor.as) welive i 
thinkslt also, had, aatactor, coudoe-s@anothner Taclon i 


think leading to the Royal Proclamation was to try to 
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ensure against -conflict or to try to help against 
conflict between native people and European settlers. 
I think that's another factor as well. 

Q. At the bottom of that page, 7466, you 


say that: 

"The Royal Proclamation sets out certain 

rules for one trade..." 

And flipping over to the next page: 

ies CORLIAVCL Ts 

A. Yes. 

Q. And I believe your evidence to be 
that these didn't have anything to do with Indian 
policy, they were examples of other things that appear 
in the Proclamation? 

MD ~Welle'’no, 1 wouldn t say that they 
had nothing to do with Indian policy. They weren't 
Indian policy in as direct a way as those provisions of 
the Royal Proclamation that dealt with surrender of 
land, but given that the lands to which people would be 
travelling through would be inhabited by Indian people 
and trade would quite often be with Indian people, di 
suppose it would be correct to say that that was Indian 
policy as well in a less direct sort of way. 

Q. Well, I am not sure what you are 


saying now, sir, so perhaps you couid refer me, ot 
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instance, to the provision in the Royal Proclamation 
that has to do with travel. 

MR. COLBORNE: That would be Document No. 
1 commencing at page 183 of the material, Mr. Chairman. 

One SANG EMrE Crystal, I am not intending 
to ask you a trick question or anything, let me tell 
you what I am getting at there. 

MR CRYSTALS. A...) Yes. 

Q. When I read the transcript I was 
thinking back and thought: I don't remember anything 
in the Royal Proclamation about travel and then I went 
and read it myself and I couldn't find anything about 
travel in there even when I read it. So maybe I am 
just misunderstanding your evidence. 

ACS TE Teomayplook through iat a lemayabe 
mistaken. I have certainly read the Royal Proclamation 
over and over many times and I was left with the 
impression that it did, but if you will just give me a 
moment. If you say that you have read through it and 
dian. t come upswithe.. 

Q. As I say, it may be a question of 
interpretation. 

Aimy SESS 

Q. So would you be referring to the 


provisions that have to do with apprehending fugitives 
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who go into Indian territory? 

A. That would be -- if you could give me 
a moment-~— 

Q. Oh sure. 

mI? ——to Took through it and?’ Ilo will 
advise you. 

MR. FREIDIN: Mr. Chairman, I am just 
wondering Lf iLnmcactemr. Chyatal would like to take the 
time, and I think he should obviously be allowed to. 

As long as there is not a lot of other questions 
arising out of the answer, perhaps Mr. Crystal: could’ do 
this during the break or tonight and deal Wiech) eet 
tomorrow. 

MR. COLBORNE: I think that's a wise 
suggestion, Mr. Chairman. 

MR. CRYSTAL: OkKay. 

MR. COLBORNE: I wasn't attempting to 
slow down the proceedings. These are legitimate 
queries, but I know that they might take a while to 
answer. 

THE CHAIRMAN: Okay. This panel will 
obviously be here the rest of the week and into next 
week. So, Mr. Crystal, if you would take the time 
CO ch eee 


MR’. CRYSTAL: Sure. 
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THE CHAIRMAN: --and then perhaps 
tomorrow answer this particular question Mr. Colborne 
has posed. 

MR. COLBORNE: and let me ask now, te 
Chairman, a few related questions and they all fall 
into the same category. 

THE CHAIRMAN: Well, will it require his 
reading this document? 

MR. COLBORNE: Yes. 

THE CHAIRMAN: Okay. You might as well 
put them all at once and then he can answer them all 
tomorrow. 

MR. COLBORNE: Q. Tell me where in the 
Royal Proclamation it refers to trade in the sense that 
you use that term at the bottom of page 7466 of the 
transcript? 

Tell me in what respect the Royal 
Proclamation is: "To a great extent, had nothing to do 
Wield aneapOLl CV aC ed ular 

A. Where is that? 

Q. The second to fourth line at the top 
of page 7467. 

A. I am sorry? 

Q. I will read the words again. The 


second to fourth line at the top of 7467: "To a great 
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extent had nothing to do with Tidianepolicyeatealles 

My question is: Could you give me an 
outline of those matters addressed in the Royal 
Proclamation that had nothing to do with Indian policy? 

I think the final question I would 
have -- oh, no, not quite. 

THE CHAIRMAN: Could it be put the other 
Way, Mr Colborne, -O outline the matters which had to 
do with Indian policy, if there were any. 

MR. COLBORNE: That was my next question. 

THE CHAIRMAN: Okay, sorry. 

MRe FREIDIN@ slethine ic just migoe abe 
difficult for the witness to say what's in there that 
doesn't refer to something. I mean... 


MR. CRYSTAL: Well, for example, the 


establishment of four territories. I don't know 
that -- maybe it was inappropriate for me to use the 
words "at all". They should have been direceLly == —L 


should have used the words directly affecting Indian 
policy or words to that effect. 

MR. COLBORNE: Q. The next question that 
I would ask you to consider when you are rereading this 
is as follows. 

MRa CRYSTAL Com A ee les. 


©. And I refer you to Jaime eandaceo. 
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page 7467: That Indian policy; in other words, the one 
in the Royal Proclamation, can really be summarized in 
two points. 

The question is: After you reread the 
Proclamation, do you still agree with that, statement? 

ArgocOkay: 

O.8e NowsjmSires son the next page of the 
evidence, 7468, you speculate in a paragraph that 
begins on line 14 and ends on line 22 as to what the 
intention of the British Government of the day was. 

A Pest 

Q. Do you believe that professional 
historians who have studied that era of British history 
would agree with you, ’or do you know? 

A. I don't know that I am qualified to 
say that. It would be my impression that I have 
derived from my reading of documents and case law. 

Q. Well, what documents then, because 
ViOou tareano lt == 

A. The Royal Proclamation. 

O.0) From reading it you feel able to 
derive an intention? 

Amey es: 

Q. Okay. But you know nothing about 


what historians who have studied that era might say; is 
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that what you are saying? 


A. I am not able to comment on that here 
and now. 

Q. So you would be content really if 
anybody who read the Royal Proclamation wanted to 
derive an intention that person could? 

A. I have read -- I can tell you in all 
honesty that I have read the Royal Proclamation many 
times in trying to determine what it meant and what it 
means in the context of our legal system and in the 
context of policy today. 

I have come up with some impressions as a 
result of that exercise. I tried to convey those 
impressions to the Board. I have no expertise in 
history and, to the extent that my impressions may be 
erroneous, I apologize. 

Q. Well, let me put this to you: You 
say that you think \that it was the plan at that time 
that lands reserved for Indians would be taken up for 
purposes of settlement and agriculture and so on. 
That's what = said the other day; is it not? 

Aww LES 

Q. Do you agree with me that the 
majority of historical opinion as to the Or. ginsOmacue 


American Revolution is that it goes back to this 
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document because it prevented the American colonist 
from spreading into Indian territory, or at least it 
was interpreted that way? 

A. I am really not qualified to answer 
that: 

Q. At the bottom of page 7468, in the 
last line at page 25, you say that: Before the year 
1763, land transactions were, in some cases, filled 
with "frauds and abuses." 

My question to you is: Do you believe 
there have been such frauds and abuses since 1763? 

A. I suppose that would be a matter of 


perspective. 


Os Thati ws notran. answer, "sir. © Whatido 


you believe? 


A. None that I am particularly aware of. 


Q. Okay. Let's take out frauds, let's 


just leave it as abuses. Do you think there have been 


any abuses since 1763? 


Areas NOnewscia tl sscanmpoat LyetOnmda rec cl ywat 


this time. 


8014 


OweiDo: vou sthink that "there ™hnave™beenvwany 


Sinces. J/o? 


AY. Not that I am aware of. 


Q. Do you have any rule within the 
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Government of Ontario in respect of the current issue 
réferred to as Island WD 230, the reserve near Kenora? 

A. Iam aware of that claim, yes. 

Q. Are you aware of a nine-page letter 
from the Minister responsible for native affairs 
explaining errors Bn so on? 

A. I have read the letter. 

Q. You have read the letter? 

A. Yes Meti@dal dnt tread ttinspreparatvon 
for this hearing. 

OW INGfaie amino trgoi ng sto ask you any 
questions’ about i tresins sould» you characterize that 
current instance as an abusive one? 

MR. FREIDIN: Mr. Chairman, I don't know 
how this is going to be helpful to the Board in its 
deliberations and, on that basis, I am objecting. 

THE CHAIRMAN: Well, Mr. Freidin, the 
witness has made statements in evidence and in his 
material and counsel is exploring with him whether or 
not he agrees with some statements that have been 
referred to. 

And if he cannot answer them, fine; if he 
can answer he can do so and the Board will give it 
whatever appropriate weight it should. 


Go ahead, Mr. Colborne. 
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MReeeCOLBORNESE AO; Miner y spade | my. 
question was: To the extent that you are familiar with 
that case and the letter that I have referred to, do 
you think that was a situation of abuse? 

Meee CRYSTAL eA NOt Ieidosnot.. 

Q. You have already said that you know 
about the letter so I assume you would agree with me 
that that is the letter, a copy of it. (handed) 

Aude Less 

MR. COLBORNE: I am asking that this be 
entered as an exhibit. 

THE CHALRMAN Se sibxhibita2 25. 

MR. COLBORNE: It is a letter dated 
August 12th, 1988. if almost hesitate to say it is 
addressed to myself, but it is also addressed to 
another lawyer and it is signed by Ian Scott the 
Attorney General. 

---EXHIBIT NO. 225: Copy of letter dated August 12, 
1988 signed by Ian Scott, Attorney 
General. 

MR. COLBORNE: Q. Now, sir, I already 
mentioned that I was not going to ask you any questions 
about this, but I want to ask you a related question. 

You don't think that the topic dealt with 
here is an abuse, you don't think that there has been 


any frauds or abuses since 1763, at least none that you 
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\ 


know of. May I ask you, what are Indian land claims 
about? 

A. Could you be more specific? 

Q. Are they about frauds and abuses? 
And if you are bothered by the word frauds, you can 
just forget about that. Are they about abuses or 
alleged abuses? 
Sometimes they are about mistakes. 


Are they about abuses? 


PrP OO YP 


They may be about alleged abuses. 

0. WAnd this is“themattitude *thateayou 
bring to land claim negotiations. Surely in over 200 
years there might have at least been one abuse. 

A. There might have been. 

On GAthpagen 7470) @si7 ye Mieemiartel asked 
you a question and you gave your answer. I want to 
read you the question and the answer and ask you a 
supplementary question. 

AGP ery eS 

QO. The question was, and lI will read 
only part of it beginning at line i Ty 

we wWase Le raone =a 

consultative negotiated fashion or was it 

simply, I am taking a bite of the cookie? 


MR. CRYSTAL: Well, I suppose, Mr. Martel 
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that is a matter of considerable debate 

today." 

My supplementary question on that is: 
What is the consensus of opinion of professional 
historians on that question, if you know? 

A. I am not sure that I could provide an 
opinion on the consensus. 

Q. Is that the same as saying that you 
don't know? 

A. That is to say that -- you asked me 
if I could provide an opinion on the consensus of 
historpvans).and pL stold «youerthat: DT couldn't: provide. an 
opinion on that consensus. 

Q. You don't know what the consensus is? 

A geilhatesscorrect.. 

0. gebtiiank syour. 

A. Or if such a consensus exists. 

Q. Well, are you familiar with at least 
some of the literature on that question? 

A. I have read some, yes. 

Q., At page: 7472. toward ithe bottom, TI 
would like to read to you beginning at line 21: 

"The treaties in northern Ontario in 

general include this term concerning 


access to natural resources. The 
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treaties in southern Ontario do not 
° include such a term." 

Ase Lesa 

Q. Sir, is it not true that those terms 
were included in the northern treaties because it was 
thought that the Europeans would need very little of 
the land and, therefore, less was paid by way of 
annuities and cash but greater assurance was given as 
to access to the land? 

A. I have heard that theory espoused. I 
am not really in a position to answer your question. 

OMPDidwyoufinclude ingyour materials 


anything on the Robinson treaties? 


Aw FYeESe 

Q. Since you assembled these maybe you 
could -- here we are. Maybe you could refer me to the 
page. 

A. Where the Robinson treaties are set 
out? 

Oe Yeo nreal, snereawe ane; 256 of the 
materials. 


Now, I see that in the case of the 
Robinson treaties you included only the treaty and not 
the report that accompanied it whereas, for instance, 


in respect to Treaty 9 you included both the treaty and 
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the report that accompanied it. 

So I suggest that the report that 
accompanied the Robinson treaties made it quite clear 
that the Indians were told: We can't pay you as much 
as in the south, but don't worry we hardly need any of 
your land anyway. 

A. OkKay. Well -- 

Q. And it is in the accompanying report 
that is usually looked at as the same time as the 
treaty itself? 

A. The copy of the published treaty that 
lehadsdidsnot includerthatsmaterial and that is whyet 
didniteinclude it. Lf you would likesto give evidence, 
and I am sure your ‘clients -- on behalf of your clients 
Will provide evidence, maybe that would be appropriate. 

OsmeWelt isan yethink it would: be quite 
improper for me to give evidence. 

Just while we are on this topic of the 
Robinson treaties, isn't it a fact that these being the 
first treaties in northern Ontario, generally the first 
ones within the area of the undertaking, although there 
may be some slight exceptions, that they were made 
because minerals had been found; is that not correct? 


A. I have heard that. I have heard that 


espoused as well. 
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Q. Well, aren't those the first words in 
the Commissioner's report that accompanied the return 
of the treaties? 

I don't have it before me, but it so 
often accompanies the treaties that I have seen it 
often enough I can practically see it before me. 

"In consequence of minerals being 

discovered on the north shores of Lake 

Huron and Lake Superior we went out and 

tried to make a treaty." 

A. I believe that I have read that. 

O] SMAnaMthat*quste "betoresthose treaties 
were made, in fact the Indians had burned down a mining 
camp and kicked the miners out and that got the 
government into action. 

Further on treaties, sir, at page 7475 
and continuing over to 7476, you are saying that the 
treaty areas represent traditional native boundaries. 

A.8 7A75, @itamesorry? 

QO. °-Yes?! page 7475 

A. Is that in another volume? 

OVENS Melvamvstild Slookingtatvevolume ae 
excuse me, the transcript for the date September 7th 


Loose 
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Oo = 47 52a Tireyouswouldmlooke towards) the 
bottom of that page. 

A. Yes. 

Q. Your evidence there, and without 
reading it to you, are you there saying that the 
boundaries of the treaties represented traditional 
native boundaries? 

A. That is my understanding, yes. 

Q. Now, to be fair sir, you said you are 
not a historian. My question now is: Are you trained 
as an anthropologist? 

AeYaNC? sueeuleam nots 

Q. Okay. From where do you gain this 
understanding? 

A. Discussions that I have had with 
people who are anthropologists. 

Q. And none of them have suggested to 
you that the treaty boundaries are only where they are 
because the Europeans didn't have good maps and all 
they could do was refer to watersheds? 

A. I never heard that suggested, no. 

In fact, in discussions on aboriginal rights with some 
native groups, I have had discussions where it was 
stated that the watershed did demark the traditional 


area. The traditional hunting grounds generally 
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followed watershed areas. 


Q. At the top of page 7476, I.want to 
read a little bit from your evidence because I would 


like you to clarify. I will start partway along line 


2. Those words: "Reserved for them for their hunting 
grounds; oles are given a rather expansive 
definition. 

A mves:< 


Q. And then it is sort of dropped. What 
did you mean by that? 

A. That to the extent that the Royal 
Proclamation is quoted today, the activities which 
might be permitted or that might be elements of 
aboriginal rights might include more than hunting. 

Q. Might include more than hunting? 


A.» Yes. The word hunting grounds today, 


-I am suggesting, are to be given a more expansive 


definition; that is to say, that that area is an area 
which might include fishing, for example. 

Q. Well, don't you agree that the word 
hunt and hunting in the 19th and 18th Centuries 
referred to just the general pursuit of game? 

As And fish as well? 

Q. And fish, yes. The hunt is a phrase 


that appears always, for instance, in Hudson Bay 
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records. The hunt means going out and somehow or other 
catching something wild. 

A. Well, I have certainly been involved 
in discussions which considered whether or not trapping 
was to be considered a form of hunting and a fairly 
lively debate on the subject. I don't think that 
fishing would necessarily be included in that. 

I am suggesting that at least from 
today's meaning of those words that a more expansive 
definition may be implied -- might be attributed to the 
words of the Royal Proclamation. 

Q. Let's go back for a moment to why the 
treaty boundaries appear where they are. Do you agree 
that, generally speaking, treaties were entered into 
when the land and resources was wanted by the Europeans 
and if it wasn't wanted at any given time, there was no 
treaty? 

AW edithink thateismaitarr mssumption:. 

Q. And that would be the reason why we 
just practically today have a treaty in the far north, 
because now in the late 20th Century the Europeans 
finally they really need it and so a treaty is being 
made? 

A. stolne theif aramonths:, 


On meLese 
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A. Northwest Territories? 

QO: Yess 

A. I think that is probably a fair- 
assumption. 

Q. And in those areas such as British 
Columbia where the Indians learned the value of their 
land before the treaty makers came along, there were no 
treaties? 

In British Columbia, the Gold Rush 
preceded the treaty-making attempts and, therefore, the 
Indians wouldn't sign? 

PeURiar nothreally fLamilzar@withethag 
situation. 

Q. Now, sir, treaties do contain 
surrender language and at page 7482 you read into the 
record the words of surrender or cession from one of 
the treaties and I will just read them now. They are 
very brief: 

"Said Indians do hereby cede, release, 

surrender and yield up to the Crown all 

their rights, titles and privileges 
whatsoever to the lands." | 

My question to you, sir, is: Have you 
studied any native language? 


A. No, I have not. 
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Q. Do you know whether those passages 
can be translated into, for example, Ojibway or Cree? 

Ae, Soedonstaknow,. 

Q. You, as a lawyer, have no trouble 
understanding that at all, I take it? 

Ary TWhesliters |i — 

Q. The literal meaning is very clear, I 
Suggest to you? 

Aneslisthinkpente dH sricves: 

Q. Yes. I have gone forward now, sir, 
and I would ask you to go forward to page 7490, 
beginning dati Tines15 Sfvouwtarcsareferringrtomthe? fact 
that the Migratory Birds Convention Act and the Ontario 
Fisheries Act and the regulations are all federally 
enacted laws? 

Aenea SmCOTrnecte 

Q. And you had in your written materials 
and in your oral evidence explained that treaty 
richtsie— ipriomitorsectiones Svofs themconstatution: Act 
coming into force, treaty rights were subject to 
federal legislation; iseithetemion te 

Amweales. 

Q. Okay. So these two statutes being 


federal were superior to treaty rights? 


A. If there is a conflict between either 
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of those pieces of legislation and terms of a treaty, 
the federal legislation prevailed. 

OMA Mright.eeabut jimeither of these 
were a provincial statute for any reason, that would 
not be the case, then the treaty right would prevail; 
is that boruacts 

A SUGTe ithere tis Fatcontivct Detweenese a 
direct conflict between the two, yes. Section 88 says 
subject to the terms of treaty. 

Q. Now, would you agree with me, Sin, 
that the Ontario Fishery Regulations are, for all 
practical purposes, made by officials of the Government 
of Ontario, not enacted but drawn? 

A. Perhaps in draft form, but then they 
are submitted to the federal government and then 
sometimes the federal government does make amendments 
before they are enacted by the federal government. 

Q. Would you agree that most of the few 
observers of the process would find very little 
participation by federal officials in that process? 

Ais No. 

Ove Wells ti@inciidedethe word few because 
I don't think there is a lot of literature on this 
rather obscure area of public administration, but I did 


find one recent publication. 
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I showed this to Mr. Kenrick yesterday 
andshejisac.d: hesdi dnt srecognize sts bts. eRising sto 
the Challenge, a publication of the Canadian SE TShegaes 
Federation. Are you familiar with it? 

Na ade have looked at the chapter on 
treaty or Indian fishing rights or native fishing 
mightse® ves: 

Owe Okays 

MR. COLBORNE: Mr. Chairman, I want to 


ask this witness a few questions about the document, I 


Suggest that it is sufficiently identified. 


THE CHAIRMAN: Do you have copies of 
either the document or the excerpts that you are going 
to be referring’ to? 

MR. COLBORNE: Yes. (handed) 

THE CHAIRMAN: Very well. 

MR. COLBORNE: Probably not enough. The 
document is entitled Rising to the Challenge. 

THE CHAIRMAN: Mark that as Exhibit 226. 
---EXHIBIT NO. 226: Photocopy of a document entitled: 

Rising to the Challenge, 
publication of the Canadian 
Wildlife Federation. 


THE CHAIRMAN: Mr. Colborne, do you have 


the date that this was published, our sheet does not 


have that? 
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MR. COLBORNE: I aplogize, it should 
have. For some reason the date was left out, possibly 
because it is on the inside of the cover page. 
Copyright, 1988. This independent report has been 
published by the Canadian Wildlife Federation. 

THE CHAIRMAN: Thank you. 

MR. COLBORNE: I have filed and provided 
to the witness chapters 1, 2, 3, 4 -- excuse me for 
just a moment, Mr. Chairman. 

Excuse me, that would be 1, 3, 4 and 6. 

THE CHAIRMAN: Thank you. 

MR COLBORNE +2) 0.1. °°Sir, *partway. 
through -- I don't know how the pages show up-- 

MR. "CRYSTAL Arreewerese 

Q. --in your copy, but I want to look at 
Chapter 4, titled: Governing the Fisheries. 

| MR. FREIDIN: What page is that in the 
exhibit? 

MR S°CRYSTAL®? Ue amtsorry, chapter... 

MR2"COLBORNES 0. Pagelorve 

MREACKYVSTAL: Awe el ese 

QO. The fourth line of text, of main body 
text on that page reads as follows: 

"Fisheries management in Canada difficult 


to unravel, let alone explain in a few 
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pages, falls short of all the above." 

And he is referring to certain items that 
have to do with management in government. 

Aw Yess 

Q. My question to you is: Do you agree 
that fisheries management in Canada is difficult to 
unravel, let alone explain in a few pages, or do you 
know? 

A. That is basically a very evaluated 
statement, so the question of whether or not -- I 
suppose there are many different sets of regulations 


involved in Canada, and so I suppose for that reason 


‘one might say it is difficult to unravel. 


Oney Okay. fila Wane’ you" to’ look a dittle 
further down the page and this would be in the fourth 
line of text in the second paragraph of the main body. 
It says: 

"Indeed, the inland fisheries may be one 

of our most complex cases of divided 

A0rSsdictione. 

Aten ves. 

Orla Now7n yolsnaves justesardeye@ Well ,” there 
may be a lot of regulations and so on. But do you 
agree with this: There is also a very complex divided 


jurisdiction aspect to the governing of fisheries? 
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A. No more complex than the divided 
jurisdictional question in respect of native issues. 

Q. Well, sir, we don't have any evidence 
that I know of on how-- 

AS 2YesrLan. 

Q.  --complex that may or may not be. 

A. I would agree that because of the -- 
there is a very similar sort of split in jurisdiction 
in respect of fisheries, in respect of the proprietary 
interest in the fisheries and power to make regulations 
in respect to the fisheries between the provincial and 
federal governments and that does make management of 
fisheries in Canada a complex issue, yes. 

Q. But you are a lawyer so you know of 
cases of divided jurisdiction, that is one of the 
general areas in which we lawyers are trained. 

So my question once again is: Do you 
agree that inland fisheries may be one of our most 
complex cases of divided jurisdiction? 

A. Well, I must say that my experience 
as a lawyer, issues of divided jurisdictions that I 
have come across have generally -- personal experience 
in have generally only been in respect of fisheries and 
native issues. 


So I would suggest to you that the 
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fisheries issue is no more complex as a question of 
divided jurisdiction than the native issues matters 
are. They are both complex. 

Q. Okay. So you are not in a position 
to agree or disagree with Professor Pierce, the author 
of this book, because you don't have general 
familiarity with the other cases of divided 
jurisdiction; is that what I understand you to be 
saying? 

A. I have experience of those two and I 
think that I have considerable experience in respect of 
those two. I have never been involved in any 
litigation, any other -- I suppose in law school I have 
studied cases -of divided jurisdiction. 

Q. Well, let me just take one last shot 
atest 

THE CHAIRMAN: Mr. Colborne, does it make 
much difference whether this is the most complex, very 
complex, complex or the least complex? 

I mean, the point is that the witness has 
indicated that he feels it is complex. It may be no 
more complex in his own experience than dealing with 
native issues, but whether it is more complex than 
disa dedequrisdictionswith respects to other wareas, how 


is that necessarily relevant to what we are dealing 
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with here? 


MR. COLBORNE: Well, I agree with your 
question to the extent that it is not relevant whether 
it is most complex or a little less complex or medium 
complex. I was trying to find out if this witness 
would give me a straight answer to whether he agreed or 
disagreed with the statement. ATIC. 

THE CHAIRMAN: Well, he is saying he 
agrees with the statement within the realm of his 
experience and with the two areas that hesiseramiiaanr 
with, one is no more complex than the other. — mean, 
that appears to be his answer. 

MR. COLBORNE: Well, Mr. Chairman, maybe 
I didn't hear him say that he agreed that it was 
complex. All I heard him say-- 

MR. CRYSTAL: I agreed with that. 

MR. COLBORNE: --that he agreed that it 
was no more complex than this other one. 

THE CHAIRMAN: I think the record will 
show he also agreed it was complex. 

MR. FREIDIN: He just finished saying 
that those two are equally complex. 

MR. COLBORNE: But equally complex can 
mean equally not complex. 


THE CHAIRMAN: Well, with respect, Mr. 
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Freidin, I heard him say -- 

MR. CRYSTAL: I said that they were both 
complex. I think I said that they are both complex. 

MR. COLBORNE: I apologize then, Mr. 
Chairman. If the witness indeed said that, and I 
accept that he did, I must have misheard because I 
would have been satisfied with that. 

THE CHAIRMAN: Very well. 

MReeiCOLBORNEt= @O*  «Cowldavousgo forward 
ZUSteaslivohtebitwinsthenbookvesir witbhenktospages:44eand 
there you will find a chart at the top of the page. 

MRE CRYSTAL RA ay ewese 

OnpvAndr theremis; aglinesaiangthat chart stor 
thesProvince* of@oOntario, 

MR. FREIDIN: Unfortunately by 
highlighting it you made it impossible to read. 

MR. COLBORNE: Well, I can only afford 
one copy. I am sure that the Province of Ontario could 
get one. 

MR. FREIDIN: I just want to follow the 
evidence. 

THE CHAIRMAN: Well, gentlemen, let's not 
quibble over nonsense. If there is some line you 
specifically cannot read, Mr. Freidin, please just 


repeat it from_the original, Mr. Colborne, the words 
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for. the line. 


MR. COLBORNE: Q. Under the heading 
Government Having Administered a Responsibility, this 
would be the second column, do you see the word 
provincial next to Ontario? 

| MRA CCRYSTAL SSSA eGYes: 

Q. Moving to the right, under the column 
heading Nature of Delegated Responsibility for the 
Ontario line, do you see the words: province manages 
fresh water fisheries, habitat and hatcheries? 

NK SPoTHeyCaretdlfiiculeeto eread butvyeyes, 
I can make that out. 

Q. Yes. Well, I am sorry that-- 

At™ It¥lsecokay™ 

Q. --it didn't photocopy well. 

But if you had been the one to author 
that chart, would you have used essentially a similar 
language to describe the same Situation ain’Ontarior 

A. In the far -- the province manages —- 
what does it say, fresh water fisheries...? 

Q. Habitat and hatcheries? 

A. Yes, I would agree with that that the 
province manages that. Now, government having 
administrative responsibility, provincial, yes, I would 


agree with that as well. 
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Q. Let's go to page 45 and this will be 
MyielasGequestlonsaboutyvthis chapter. a theretd sia 
heading there Fisheries Management Arrangements? 

Aware -Yes’. 

QO. Sfewould likestouread tomgyou the first 


part of the paragraph that begins at that heading: 


24 


25 


"Although the federal government 

retains legislative power over fisheries 
throughout Canada, arrangements with 
provincial and territorial governments 
enable them to administer inland 
fisheries. By this, means provinces and 
territories have been delegated 
responsibility for such things as 
licensing commercial and recreational 
fishing, allocating available catches 
and enforcing regulations enacted under 
the Fisheries Act." 


I am going to skip forward one sentence 


and only read you part of the last sentence and this is 


the part I want to emphasize. 


APP es= 
Qi “In Ontario, provincial governments 
exercise the full range of mangement 


responsibilities." 
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Awe eGSe 

Oo @Dosyougagree< 

A. The full range seems to suggest that 
the federal government has no role whatsoever and I 
don't think that's accurate. 

Q. Well, tell me exactly, as far as you 
know, what the federal government's role is in managing 
the fisheries? 

A. Well, unfortunately I can't tell you 
exactly, but I can tell you that it has been my 
experience that I have had dealings with federal 
officials in Ontario who are involved in research in 
Ontario and who are involved in the development of 
policy which has application in Ontario. 

Q. Would you agree with me though, that 
most of the policy is developed within the Government 
of Ontario without direct on-going participation by 
officials of the Government of Canada? 

MR. FREIDIN: Mr. Chairman, I am just 
wondering whether the witness is qualified to be 
answering questions on this particular aspect of 
fisheries. I didn't qualify him as an expert to 
testify on this type of legal question in terms of the 
relationship in terms of making these sorts of 


decisions. 
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THE CHAIRMAN: Well, whether he is 
qualified or not would go to the weight that might be 
attached to his opinion. Whether or not he can answer 
the question would be whether or not he feels he can 
answer it. 

Mr. ,Crystal? 

MR. CRYSTAL: Could you repeat the 
question, again? 

ME STCODBORNEEsS INO Decan vt el, wonderin £ 
I could consult with the reporter. 

THE CHAIRMAN: Could you just read back 
the last question posed by Mr. Colborne, please. 
eoe=Discussionvort..thes record 

MR MICAMPBELUCS jie don Stasthinke that anyeoL 
Ehiseis going on the srecord: 

THE SCHALRMAN: Oh @esDid “vou gfaind sche 
question? 

THE REPORTER: Yes. 

THE CHAIRMAN: Okay. 

THE REPORTER: "QO. Would you agree with 

me though that most of the policy is. 

developed within the Government of 

Ontario without direct on-going 

participation by officials of the 


Government of Canada?" 
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THE CHAIRMAN: Close. 

MR. CRYSTAL: Yes, I think that was a 
pretty good rendition, Mr. Chairman. 

And I think that my answer that I gave - 
it didn't get on the record, maybe I should -- was that 
3B. (a's) pnouuenee there is considerable policy work done 
at the provincial level; I know that there is some 
policy work done at the federal level; I know that 
there is some consultation between the province and the 
federal government. 

The extent of that consultation, I am 
not -- I don't think I'm qualified to comment on. 

MR. COLBORNE: Q. Do you agree that is 
an issue between at least some treaty Indians and 
Ontario that Ontario achieves indirectly by, in effect, 
drafting federal regulations that it could not achieve 
directly and that is, by legislating itself, via the 
process that we have just discussed. 

Ontario couldn't just legislate and 
abrogate fishing rights but instead Ontario drafts 
regulations which are then made federal regulations 
and, therefore, indirectly achieves the result, 
possibly not the intended result, but I am not-- 

poe i ee 


Q. --questioning bona fides here, but 
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achieves the result of accomplishing what it could not 
do directly. 

A. I think there is case law that makes 
it clear that those Ontario fishery regulations are 
indeed federal regulations and there can be no doubt 
ancucechacte 

Oe sNosdoubteaboutrthate, se amuvasking 
you: Is this not an issue that at least some status 
Indians say that Ontario achieves indirectly by doing 
this what it could not achieve directly by legislating 


itself? 


8040 


A. If you are asking me whether or not I 


have heard counsel, in particular, on behalf of native 


people makevthat argument to me, I have. 


Q. Do you agree that historians say that 


provincial governments were not given jurisdiction over 


Indians because essentially they were too narrow minded 


and preoccupied with settlers' interests and the 
property and so on, whereas the federal government 
would have the broad interests of the Brithish Empire 


at heart at that time? 


A. No, I have never heard that, I have 
not. I have heard that the reason that that 
responsibility was given to the federal government was 


for purposes of uniform application. 
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Q. Where did you hear that? 
A. I can't recall. 


Q. Is that something you have read in 


something that-- 


8041 


Al LD believe itis something that®l have 


read. 


Q. In a reputable published source? 


A. I would believe that it was, yes, but 


I ean’ t°recall* 

THE CHAIRMAN: Probably the Canadian Bar 
Review. 

MRUSCOLEORNEGS LTe@doubtoitemehat sm - ene? 
actually, yes, you can send almost anything’ to’ them: 

THE CHAIRMAN: We will go on. 

MR. FREIDIN: Do you want to withdraw 
the exhibit? 

MR. COLBORNE: Oh, the Canadian Bar 
Review, yes. 

Q. Sir, at page 7479 towards the bottom 
you have presented some evidence concerning the recent 
case law, the Sparrow case, the Aggawa case. 

MR. =GRYSTALZ WAZ. PYes. 

Q. Are you following me? 

A. Page 7479? 


QO. (49/52 Leamesorry. 
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A. OKay, yes. 

Q. I have simply a question about the 
Aggawa case which is one of the ones that you referred 
to, this very recent decision of the Ontario Court of 
Appeal. 

A. Yes, mm-hmm. 

Q. Would you agree with me that no cases 
yet have had evidence - I am trying to tie this to the 
transcript, excuse me - have had evidence relating to 
"the rationale of conservation of the resource"? 
That's from line 24 of the page I referred you to. 

That is a kind of a convoluted question. 
Whvecons te 10. — 

Ave iis ia canirephrases i c7PTethinkoT 
understand what you are getting at. You are asking me 
tA neanvye- srs teotvalls I,can reallyyYonly comment 
for Ontario, because I really am not aware of other 
jurisdictions. 

But if you are asking me if in Ontario 
there have been any cases where evidence has been led 
as to whether or not the legislation is required for 
conservation purposes, I can tell you that I am not 
aware of such cases but, because there has not, up 
until very recently, been a requirement to provide that 


evidence. 
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O SEYesweeDor you think@that as sa resnulr 
of the Aggawa case that's sort of the next step shee Vel glen 
issue must be resolved by litigation? 

ANG? Dobie thinkethatewngthe future= that 
the Crown will be leading evidence on that issue, 
ne GEE No Cstes 

Of Yes. 

A. I think that it very well may. 

Q.e¥0On page 7499¥esir, fyougreferred (to ac 
page -- excuse me, at line 9, the so-called leniency 
policy? 

A eae se 

Q. And then the word leniency appears 
again and again in the evidence that follows? 

AAS PL eSe 


Q. You use the phrase so-called? 


> 


ress 

Q. Who calls it a leniency policy? 

A I think many people. do. Conservation 
officers do, Ministry staff do, I have heard Indian 
people refer to it by those words. 

The document that that appears in is not 
entitled "leniency guidelines" or “leniency policy", 
that is why I think’ I used the word’ so-called. 


Q. I am somewhat surprised that you have 
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heard Indians refer to it as a leniency policy. Is 
that something you have heard frequently? 

Age Isthinkafarrly frequently. 

Q. Isn't it true that those guidelines 
were first produced to give your Ministry's officers 
some aH Cee on the law, when to lay charges and when 
not to; was that not the original purpose? 

A. I think that that's fair and when 
they ought to exercise leniency. 

Q. Well, those guidelines are pretty 


lengthy, right? I have a copy of the 1979 version 


here. 

An mealt CS 

Q. And I don't think they are paged, but 
they are -- this is quite a lengthy and somewhat bulky 


document,.even.though.it,is.in.point.form. Would you 
agree? 

A. It would appear to be -- the document 
that you handed me appears to be 13 pages long. 

MR. COLBORNE: I would like this marked 
asmpan exhibit aMr ee Chairman.igvou can refer to ,iteas 
the so-called leniency guidelines. 

THE CHAIRMAN: Is that what it is 
entitled? 


MR wLCRYS TALS MaNO. 
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MR. COLBORNE: No. It is dated May 10th, 
19790" and! iateis*titled™undexretne subjects == 

MR. CRYSTAL: I think that there is a 
memorandum attached to the guidelines, but the 
guidelines are referred to on, I think} ethnetthird pageF 
Guidelines re: Treaty Indians and the Enforcement OL 
the Fisheries Act and Ontario Fishery Regulations and 
Migratory Birds Convention Act and Regulations. 

THE CHAIRMAN: Exhibit 227. 
---EXHIBIT NO. 227: 13-page guideline document dated 

May 10th, 19192 

MR. COLBORNE: Q. There is some 
reference in there to leniency I agree. 

MR CRYSTAL Aw “Yes 

Q. If you have it feel free to refer me, 
but that's not really the point I was going to get at. 

Don't you agree that the vast majority of 
the text of this document is not taken up with any 
discussion of leniency, but is taken up with when 
charges should be laid and when they shouldn't be laid 
bearing in mind treaty rights and that type OLetning« 

ALP @ Welle agree that there 1S. e-=8i7T1 
each section there is only one paragraph that talks 
about leniency, it uses the words leniency. 


IT have also -- I have heard them referred 
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to as native enforcement guidelines, so I suppose it is 
fair to say that they are guidelines as to when 
wildlife and fish legislation ought to be enforced and 
when it ought not to be enforced, and when leniency 
ought to be exercised. 

Q. At page 7502, I want to read from 
your evidence beginning toward the end of line 12: 

"To some extent, this leniency policy was 

intended as an interim measure until 

there could be some agreement on the 
issue." 

ham LeS. 

On eM yques tion BCom Olas yeisatm:.. Have vou 
studied the internal files of MNR because I believe 
that 1979 is before your time? 

A. Yes. 

Q. Have you personally satisfied 
yourself that that was-- 

A. I have reviewed the files. 

Oe ctomsome extenta=— 

A. I have reviewed the files concerning 
this issue from time to time for various different 
reasons. 

On sThesquestion.—— 


A. And I have also had a personal 
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conversation with the person who is responsible for the 
drafting of this material and that's what he advised 
me. 

Q. Okay. And so you are satisfied that 
to some extent the policy was intended as an interim 
measure until there could be some agreement on the 
issue? 

As MeYes: 

Q. That was part of it. Now, you say 
that you looked at the files and you conferred with an 
individual who was involved. 

Is your last answer from what that 
individual told you or is it from the files or is from 
both? 

A. From what the individual told me. 

Ores You havernever?’ seen anything in 
reviewing the files confirming that one of the -- 
excuse me, that to some extent the policy was intended 
as an interim measure, et cetera, et cetera? 

A. My recollection is based on the 
personal conversation. 

Q. Now, sir, yesterday, when I wanted to 
clarify your curriculum vitae but we got sidetracked on 
a few tangents, some topics were discussed and I think 


the first one, although this arose in Mr. Kenrick's 
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evidence, the first one had to do with minerals. 

A. Yes. 

OF Whether = rcewace the posd cron OF 
Ontario that it owned the minerals under Indian 
reserves. 

I want to show you a letter and ask you 
if you have familiarity with this document. Really 
just the last paragraph of that if that assists you, 
Siti 

A. I am not familiar with this letter, 
noe 

MR. *COnDORNS: “"Mr.” Chaarman, itn lightof 
the evidence yesterday, I thought that perhaps the 
witness would be familiar with the document, but I can 
save it for my case. 

THE CHAIRMAN: Very well. 

MR. COLBORNE: Q. Another topic that 
arose was the question of the negotiations or lack 
thereof concerning fishing, and you objected to me 
characterizing your evidence as your version. 

I want to ED Wot what I hope you will 
agree is a version by a source other than you or I. I 
am showing you a document. (handed) 

MRI CRYSTAL S*© Ano = Less 


Q. You are familiar with that? 
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Ais eves" 

0. eThati tiswavreport dated: s weldi gator 
the period ended February 29th, 1988, by the Indian 
Commission -oftOntayviog, tsipthacaconrecuy, 

AMS Lest 

MR. COLBORNE: Mr. Chairman, I have a bit 
of a problem with my paper work here. I don't know olga 
you were contemplating a recess, but I have very few 
further questions for this witness. I can either stand 
here and readjust my paper or ask you for a brief 
recess. 

THE CHAIRMAN: Well, when you say very 
few further questions, about how much longer would you 
estimate you would take? 

MR. COLBORNE: Under one half hour for 
sure. 

THE CHAIRMAN: I think in view of the 
fact we have gone an hour and half I would like to give 
the reporters a break at this time, so we will take a 
20-minute break. 

MR. COLBORNE: Thank you. 

THE CHAIRMAN: Thank you. 

---Recess taken at 3:30 p.m. 
---Upon resuming at 4:00 p.m. 


THE CHAIRMAN: Thank you. Be seated, 
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please. 

MR. COLBORNE: Mr. Chairman, before the 
break, I indicated that I was succumbing paper for some 
other counsel here. I want to switch the order just a 
little bit now so that the exhibits are all in order. 

I presented the witness with a document. 
Lisyou, dont mind, sir, -. would likes tosisort® of leave 
that before him but switch to another topic so the 
sequence makes a little more sense. 

THE CHAIRMAN: Is that one going to come 
in eventually? 

MRamCOUBORNES © It is, ves. 

THE CHAIRMAN: Okay. 

MRE (CRYSTAL sia eMre, sChairman aul should salso 
say that I am prepared to make a few comments about the 
Royal Proclamation now so that we could -- I remember 
he said -- it was suggested that I have the opportunity 
to look at the Royal Proclamation once again. 

THE CHAIRMAN: In answer to the questions 
specifically posed? 

MR CRYSTAL teen eSou ves. 

THE CHAIRMAN: Well, do you want to have 
that done right» now or do you want to just’ continue on 
and have it done at the end of your presentation? 


MR. COLBORNE: I would sooner have it 
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done at the end because otherwise we will have two 
things intruding into the sequence instead of just one. 

THE CHAIRMAN: All right. We will wait 
until the end of Mr. Colborne's presentation. 

MR. COLBORNE: The one item that I want 
to include in, so that the exhibits will be in order, 
is this one. 

Q. Mr. Crystal, do you agree that the 
guidelines that are filed as Exhibit No. 227 were 
updated in 1986? 

MR. CRYSTALS A. *Wese 

Q. Well, does what I have just shown you 
appear to be a copy of the updated guidelines? 

Ae adOkavee LL Tfcould make aycommenc 
about that. In this updated version there are certain 
annotations which are added and they are underlined. 
Those annotations are intended to be explicatory | 
although the guidelines themselves, apart from those 
parts that are underlined, haven't changed. 

MR. COLBORNE: May this be entered, Mr. 
Chairman, I believe it will be Exhibit 228. 

THE CHAIRMAN: Very well. Exhibit 228 
will be the Updated Guidelines. 

---EXHIBIT NO. 228: Updated Guidelines. 


MR. COLBORNE: I thought it would be a 
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good idea, Mr. Chairman, to have these two following 
one after the other. 

Q. If I understand you correctly, Mr. 
Crystal, you have just said that the underlined, the 
capitalized and underlined portions of this document 
are added to the original document? 

A. Yes. 

Q. Is that the only change? 

A. That is my belief, yes. 

Q. You said earlier that there was one 
paragraph in each section of the original document that 
referred to leniency? 

A tases 

Q. So I suppose there is one paragraph 
in each section of this document that refers to 
leniency? 

A. It may not be in every section. I 
think only only in those sections which refer to 
federal legislation because, as I stated in my 
evidence-in-chief, where provincial legislation governs 
it is not a matter of leniency but rather it is a 
matter of the non-application of that legislation to 
Indian people. 

THE AGHALRMANS TMr «Crystaleaany Exhibit 


227 that was filed earlier is the words leniency used 
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jn other than, I believe it is - if I recall from 
looking at it briefly - paragraph 6? 

MR. COLBORNE: It would also be paragraph 
6 in Exhibit 228, Mr. Chairman. 

THE CHAIRMAN: Take a look at the top of 
the page where it is numbered 6. 

MR. FREIDIN: Mr. Chairman, I have 
neither a copy of either of those two exhibits. Where 
are we referring, paragraph 6? 

THE CHAIRMAN: I am referring to 
paragraph 6 of Exhibit 227 where it seems to refer to: 
"Conservation officer should exercise leniency when 
dealing with treaty Indians." 

MR. CRYSTAL: Yes, that is the section 
that deals with federal legislation, so that is the 
only place. 

THE CHAIRMAN: That is the only place in 
this one? 

MRM CRYSTAL YO *thinile so. 

THE CHAIRMAN: And there is a 
corresponding section, I suppose, in 228; is that 
Cornect? 

MR. CRYSTAL: It is paragraph 6 in the 
first section. I was under the impression that there 


might have been more than one section dealing with 
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federal legislation, but it appears I was mistaken 
about that. 

MR. COLBORNE: Q. Now, Mr. Crystal, just 
so I can complete my dealings with you today on the 
hunting side of things so that the exhibits are in 
order, I want to show you another document and I am 
asking you to tell me if you are familiar with that 
one. (handed) 

Mie CRYS LAL» Aw eeNO eet m ano c.. 

MR. COLBORNE: Mr. Chairman, I request 
that you exercise your discretion and permit me to file 
this Mow, prsubsject.<to further«identifications,, for the 
very simple reason that it will make the record more 
sensible. 

I want to have general documents 
identifying the matters in issue in respect of hunting 
filed in order and addressed in order. So if we end up 
fics no sates Ome mtime dowmesthe gline. 1t,.won..t be —-— Tiwil 
identify what it is. 

THE CHAIRMAN: Mr. Freidin, subject to 
further identification and proof, do you have any 
Objection £O Der qoing in now: 

MR eee RED UNGs Nor subject to that,” that 
is fine. 


THE SCHALRMAN:. 5 Very, well,mEBxhibit 229. 


Farr & Associates Reporting, Inc. 


24 


25 


Kenrick, Crystal 8055 
cr ex (Colborne) 


S2-EXYHIBITONOUU229> Bilietter fromsOpflicomormthe Federal 
Minister of the Environment dated 
pNepectite stih nie kr ess 

MR. COLBORNE: Q. Have you had an 
opportunity to -- I should identify a little better for 
the record. I have furnished a letter on the 
Letterhead of the Office of the biniever of the 
Environment; that is, the Federal Minister of the 
Environment, dated April 11th, 1988 and addressed to 
O. V. Mercredie. 

MR ‘GRYSTADH «AG @eYiesr 

Or tsir', there@isonethewtirst age’ of 
this two-page letter a paragraph which is the second 
paragraph in the letter. Have you had an Spportunsey 
to read that? 

A. Brverly% 

Q. Do you agree that that paragraph 
identifies some of the problems that stand in the way 
of resolving the conflict between Indian treaty rights 
and the Migratory Birds Convention Act so far as you 
know? 

A. I think that explains some of the 
problems, yes. 

Q. What would other problems be? 


A. Well, one of the issues that I think 


the Ministry of Natural Resource has tried to come to 
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grips with is if and how the hunting of migratory birds 
is a traditional activity throughout various portions 
of the province, and whether or not that traditional 
activity ought to be recognized -- recognized in some 
ways. 

Leech r ki tem S eC leoaretnat et as ened by 
the Ministry to be a traditional activity in some 
portions of the province and there is some question in 
other portions. 

Q. Oh, you are referring to your own 
Ministry? 

hee Les. 

OMISOsVOULEMInyStry 1 t el wunderstandayou 
correctly, is taking the position that in some parts of 
the province you require to be satisfied that native 
NeualLouveOerd: Nunting gSsein fact: a traditional 
Cay tvar, 

A. I said that in some cases it 1s clear 
that it is and in other cases it's less clear. 


Q. Okay. Now the paragraph that I have 


referred-— 

he NOSIS 

Q. --you to identifies a number of 
problems. 

eS 


Farr & Associates Reporting, Inc. 


24 


25 


Kenrick, Crystal 8057 
cr ex (Colborne) 


QO. First of all, divergent viewpoints of 
various parties? 

Ak. SESE 

Q. Second of all, the necessity of 
participation by the Government of the United States of 
America? 

AG Hes. 

Olga Thirdly). the politica lenealatyethat 
the provincial governments cannot be alienated? 

Az. Wes: 

O. That would include the Province of 
Ontario? 

AS Ln eS 

Q. Can you tell me, from the point of 
view of the Province of Ontario, what the federal 
government might do to assure that the Indian treaty 
hunting rights are honoured that would alienate you and 
the Province of Ontario? 

A. What they might do.” I suppose that 
they could -- I think it would alienate the Province of 
Ontario if they chose to in some way change the scheme 
without carefully consulting rhe province. 

Q. And the last sentence there: 

"The provincial and territorial 


governments are partners with the federal 
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government in the conservation of 

migratory birds." 

Do you agree with that characterization? 

Ae LOSe 

O-rmeSO insofar as migratory birds are 
concerned, the problem facing Indians in eerie Cn 
getting their rights under treaties recognized at least 
include, first of all -- possibly among others, firstly 
the one you mentioned that Ontario would not be 
satisfied with this traditional activity in areas; 
secondly, simply divergent points of view from various 
parties involved; thirdly, the necessity of obtaining 
agreement with the Government of the United States and, 
finally, the necessity of obtaining agreement from all 
interested provincial governments as well as federal 
government? 

A. Yes. 

Q. Would you agree that that is a bit of 
an uphill battle? 

Apeelecone tethinkiat Pssonen thats is 
insurmountable. I have been involved in discussions on 
this issue fairly recently and it is my sincere hope 
that we will be able to come to some resolution. 

Be May I suggest that the previous 


generation of people in approximately the same position 
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as you were also involved in those discussions and they 
were possibly also optimistic but they couldn't get 
anywhere either. 

A. I can't speak to that. 

THE CHAIRMAN: Mr. Colborne, just for the 
record, Mr. Martel advises that to the best of his 
knowledge he is unrelated to the author of this letter. 

MR. COLBORNE: Thank you. 

Q. Now, Mr. Crystal, just before the 
break, I had placed before you a document of the Indian 
Commission of Ontario but during the break I realize 
that there was some hunting matters that I wanted to 
include dealing with and I have now done that. 

A. wes: 

0. ' "So ‘the document’ Ivhave referred tc 
hasetondon Wich sping. 

A. Which document is that? That is the 
report of the Commission? 

On) ress 

A. tomes’. 

MR. COLBORNE: And I would like to ask 
that it be marked as an exhibit. 

THE CHAIRMAN: Exhibit 230. 

MR. COLBORNE: (handed) 


---EXHIBIT NO. 230: Report of the Indian Commission of 
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Ontario. 

MR. COLBORNE: I have provided a 
photocopy of only one section of this report and, as 
well, the table of contents so one can see what else is 
included in the report. | 

One section is the section having to do 
with fishing and, Mr. Crystal, I had prefaced an 
earlier question by saying that yesterday you objected 
to my characterizing your evidence as being your 
version of what was going on in this issue, and I am 
bringing that forward as somebody else's version of 
what is going on. I think you have had a chance to 
Lookmatyel t- 

Are oY CS? 

Q. Do you agree that this correctly sets 
out what has been happening with the Grand Council 
Treaty No. 3 Nation fishing negotiations up to its 
date? 

A. Well, I really haven't had an 
opportunity, to#reviewaiterecentiy As You Know srl thaven.st 
had a chance to review these pages in detail at this 
time. 

On eiWell ale swjustido.’through it point 
by point then. 


Ae Okay. 
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Q. There really are only two pages of 
type described here. 

A S°-Okay- 

Om *Orestirgneilyanore:. 

ALe Okavyve 

Q. Under the heading Commencement, this 
is towards ‘the bottom of page’ No.924, it ‘says: 

"Grand Council Treaty No. 3 Nation began 

negotiations with Ontario and Canada on 

April 16th, 1986 and tabled its position 

on August 13th, 1986, at Minaki: Ontario." 

istiehaticorrect? 

A. I believe that is correct, yes. 

Q. When it says tabled its position -- 

THE CHAIRMAN: Mr. Cassidy, excuse me, do 
you want to borrow one of our copies? 

MRA CASS EDDY 2 felnanks your 

MReeCOLBORNE: Mr. Chairman?" think = 
have been uselessly putting one on the registrar's 
table. 

THE CHAIRMAN: Yes, I do not think you 
need it over there. | 

MR. COLBORNE: You are probably 
collecting two for the record. 


THE CHAIRMAN: Right. 
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MR. COLBORNE: (handed) 

Q. We have just referred to its 
position. Would you agree that I have just furnished 
you with a copy of Treaty 3's position that was tabled 
on that occasion? 

MR. CRYSTAL: A. I have SE) Shric 
booklet with this cover before, although I haven't 
Looked@insiteleknowtthatsthatpise—— 


O@gmshookein ithandssecerf syourcan find 
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anything that would suggest to you that I have provided 


you with anything other than what I have just provided 


VOU Wie lie 

A@srleamanot ssuggesting that, Mr. 
Colborne. 

MReeICOUBORNE* @slThnankeyous uCoulLdethis: ibe 
marked. 


THEM CHATRMANSS eExhibite232; 
MR. COLBORNE: (handed) 
THE CHAIRMAN: Thank you. 
MR. COLBORNE: I will not be asking this 
witness anything about the contents of Exhibit 231. 
THE CHAIRMAN: Very well. 
ot SH pins NO wee oa bOOK Let Containing Grand Councisl 


Treaty No. 3 position. 


MRea- COLBORNEcweaOe. Continuing with *the 
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same paragraph that we were looking at, Sin, aGight £at 
the end of it, do you agree that Ontario and Canada 
agreed that by October lst, 1986, each would provide 
its views on the proposed principles tabled by Grand 
Coucil Treaty No. 3 Nation? 

A. I believe that is accurate. 

Q. Continuing under the heading Progress 
Achieved, Canada tabled its response but by letter 
dated January 14th, 1987, the Commission was informed 
that: 

"Ontario was not in a position to respond 

nor -was itvablesto giveddmw Indicaticonsor 

when a response might be expected pending 

consideration of a further extension of 

its 'public information program' relating 

to the fishing negotiations in issue." 

Do you agree with that? | 

Aw. Yess 

Q. Going on to page: 25 and at its May 
fst" 1989 meeting —="l\wil skip a little (bit theres 

"Ontario stated that it would not resume 

negotiations. Ontario was unable to 

provide a date by which it would be ina 

position to table its response so that 


negotiations could resume." 
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Do you agree with that? 

A. It seems to me that I was present at 
a meeting where MreanScottm -onmbehaltoof ,Ontarios stated 
that it might be a period of ten months before Ontario 
was in a position to resume negotiations, but he didn't 
put a fine line on that. 

I think that was given as something of an 
estimate. I am just working on a recollection of the 
meeting. 

OLvesir-evyoutaresthe official ofathe 
Government of Ontario who is now in charge of these 
negotiations or non-negotiations, whatever they may be; 
aMnetanotecormect: 

Age Weti= forathertimesbeingsthatiis 
correct. I remember we were talking about other 
personnel who are working for the Ministry of Natural 
Resources exclusively on native issues and very 
recently the position of officer with the outdoor 
recreation group has been appointed to that position. 

And I believe that to the extent when a 
transition can be achieved, that that gentleman will be 
conducting negotiations on fishing for the Province of 
Ontario. 

Ome Well» sir-psare,wetnotslookingeat 


approximately two typed pages of summary of events in 
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the last two years or only slightly more? 
AN Wes. 


Q. And you gave the Board evidence 
yesterday under oath as to what had transpired in 
regard to this issue over those two years? . 

A. Yes. 

Q. Are you now saying that you can't 
even comment on whether this is right or wrong and you 
seem to have some vague recollection of being at a 
meeting? 

A. Mr. Colborne, what I am saying is I 
haven't had the opportunity to read this document and 
so I am not really in a position to make that comment, 
although I am not suggesting that it is inaccurate at 
this time, I am just suggesting that I haven't had the 
opportunity to review it and so it is difficult for me 
to comment on it. 

THE CHAIRMAN: Well, why don't we do it 
this way, Mr. "Colborne. “"Why=donet you justecake (ie 


time Mr. Crvetal, rignte ow to very quICKI YY pence ede 


“two pages and then the Board would appreciate your 


answering specifically Mr. Colborne's questions as to 
whether you agree or disagree with whatever statement 
he 15 going, €o put toeyou. 


MR. CRYSTAL: I agree that the document 
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is accurate. I would note though that on the second 


page where it says that the Commission cited certain 


reasons for suspending the negotiations, I don't argue 


With the accuracy that the Commission did cite those 
reasons, but contained within those reasons it says: 


"Ontario is unable or unwilling to 
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fulfill its undertaking to respond to the 


guiding principles for negotiations 

tabled by Grand Council in August or to 

give a specific date by which its 
response would be provided." 

I would underline the or, that we were 
unable to provide the specific date but I don't think 
the Government of Ontario is unwilling to fulfill its 
undertaking. I would also -- 

MR. COLBORNE: QQ. Excuse me, sir, what 
paragraph were you just reading from? 

MReecCRY STAT PiepAtwOnapagerZosmsthe first 
line with the dash beside it. 

Orne Goons 

THE CHAIRMAN: Could you speak up, Mr. 


Colborne, and Mr. Crystal, please. 


MR eR Vo TAL Yes; L amisorny. 


The other point that I think deserves to 


be highlighted is that the parties are unwilling to 
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reach an accommodation of one another's position 
sufficient to allow even preliminary discussions to 
proceed. 

I think it is worth noting that Ontario 
made a proposal for those preliminary discussions and 
it was not acceptable to Grand Council Treaty No. 3. 

MR. COLBORNE: Q. Now, that was that the 
Grand Council Treaty No. 3 joined a public relations 
campaign; was it not? 

MR2- CRYSTAL: S'A.2 I don't think thoseMare 
the words that were used to describe it. I think it 
was that Ontario, Canada and Grand Council Treaty No. 3 
enter into discussions on how best to communicate with 
the public on the issue as I think that our failure to 
communicate effectively with the public -- all three 
parties' failure to communicate effectively with the 
public first time around is one of the main reasons why 
the negotiations didn't proceed. 

It was also part of Ontario's proposal 
that we enter into discussions of a preliminary nature 
with Ontario setting out its rationale for why it 
carries on the management activities that it does and 
for’Grand Council Trneatyano ito npresent its §-—swhyeit 
carries on -- the rationale for why it carries on with 


the activities which it does and to just exchange those 
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views by way of preliminary discussion. 

Grand Council Treaty No. 3 wasn't 
prepared to enter into those discussions either. At 
the present time, there is planned a meeting where 
Ontario will present its rationale, although I don't 
believe Grand Council Treaty No. 3 will do the same. 

Q. I guess that is your version again, 
sir. I might have to give you somebody else's version 
again. Do you recognize that? (handed) 

A. Yes, I am sure I have seen this 
letter. 

Q. Letter dated May 30th, 1988, on the 
letterhead of the Indian Commission of Ontario 
addressed to Grand Chief Robin Green, signed by Roberta 
Jamieson, Commissioner. ' 

THES CHALRMAN 2M EXhibEt 23:2. 
=—-—=EXHLBLIT NO 223275 Letter dated) May 30 ,7:1988' on 

letterhead of Indian Commission of 
Ontario addressed to Grand Chief 
Robin Green, signed by Roberta 
Jamieson, Commissioner. 

MR. CRYSTAL: Yes, I believe I have seen 
Chise 

MR. COLBORNE: Q. Well, sir, this would 
be during the time when you were in charge of these 


matters, wouldn't it be, or am I wrong. 


MERC All. Ale SYeSresves,. 
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Q. So you wouldn't have just seen this 
letter? 

THE CHAIRMAN: There is two letters 
attached to this exhibit, at least the one I have. 

MR. COLBORNE: The letter that I am 
filing has attached to it by the writer of the filed 
letter a copy of another letter, it is sort of an 
enclosure. 

THE CHAIRMAN: I see. Thank you. 

MR. COLBORNE: Q. Now, Mr. Crystal, 
Since you said yes, I have seen this-- 

MRey CRYSTAL IOC Aw aves". 

Q. --yesterday you didn't even mention 
that the Indian Commission of Ontario had any dealings 
with this. Now, are you prepared now to say that they 
do? 

A. If questioned on the point yesterday 
I would have been happy to talk about that then as 
well. 

Q. So you have seen this letter? 

A. Yes, I believe thateI have. I know 
that I have seen the second letter, it is addressed to 
me. 

Q. Well, I am talking about the first 


letter. 
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A. The first letter, yes, I have seen 
this letter. 

Q. Now, this letter is later in time 
than the report of the Indian Commission which was the 
previous exhibit; is that correct? 

A. Yes. 

Q. Turning to the second page at the 
top, the first sentence in the second paragraph: 

"In its recent letters, Grand Council 

Treaty No. 3 reaffirms its desire to get 

on with the negotiations. Over time, 

representatives of the Government of 

Ontario have made it clear that before 

Ontario is prepared to negotiate it would 

like to be in possession of the advisory 

committee's report and have established 
both its internal position and, along 
with the other parties, a joint 
communication strategy." 

Is that a fair statement as of this date? 

At Yess. 

Ome IGontiniuing : 

"Unless Ontario is now willing to begin 

the process of negotiations in an 


alternate way, it appears that there is 
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no mutual agreement to consider their 
reactivation ate tnis cCime. sel lmech ioe s 
not the case, I would like 
representatives of Ontario to so advise." 
What do you understand that paragraph to 
mean? Does it mean to you Bathe as of the date of the 
letter the negotiations were in suspension for the 
reasons referred in the earlier paragraph and that the 
Commission was essentially inviting Ontario to propose 


some way to get the negotiations re-established? 


AL” Yes. 
Q. Now, you mentioned that Grand Council 
Treaty No. 3 refused or declined to participate in —"I 


don't know what you call them - possibly a 


communications strategy? 


Aw 9 .es- 

O. iecall® tteae publLic=redations 
exercise. 

A. Yes. 


©. “Now, the» attachment* 'toethis Letter 
being a letter dated May the 11th, 1988, addressed to 
you. 

A. Mm-hmm. 

Q. At the end of the first paragraph 


appears the following sentence: 
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"We continue to be of the opinion that 
the white resistance to recognition of 
our fishing rights came from a vocal 
minority that should be shunned and not 
catered to." 

Is that your understanding of part of the 
reason why the Grand Council Treaty No. 3 did not want 
to participate in the exercise that you were proposing 
aS a pre-condition for negotiations? 

A. Well, I don't believe that it is 
necessarily that the words 'vocal minority' necessarily 
describes the group that was seeking to participate in 
the process and seeking to be heard by government. 

Q. No, the question is not whether Grand 
Council Treaty No. 3's interpretation of the public 
altitude was correct or not or was the same as yours or 
not, the question was: Was that one of the reasons why 
Grand Council Treaty No. 3 did not want to participate 
in a public relations exercise? 

A. Well, I think the words can be taken 
for their literal meaning. That is what the letter 
States lam Wen continue COsbesot. Lhesopinzon. thatiwhite 
resistance to recognition of our fishing rights came 
from a vocal minority which should be shunned and not 


catered to." 
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Given that that is what it says, that is 
what it says. 

Q. And there were other reasons stated 
in that letter, don't you agree, a little earlier in 
that same paragraph; that is, the first paragraph of 
the May 11th letter: 

"We represent small core communities and 

our spokesmen do not speak English as 

a first language or at home. I see no 

point whatsoever in committing our 

few people and our resources to an 

undertaking which we have no expertise 

which is not directed at our own 
constituency and in which we do not 
believe is needed.” 

Are those other reasons that you 
understand to be reasons why Grand Council Treaty Noo 3 
did not want to participate in a communications 
strategy? 

A. Well, again, I have to make a comment 
ands ~thate 1s, thate4*ithink=thatenn order formthese 
negotiations to work Grand Council Treat yINnO Te ols 
going to have to take some responsibility for these 
sorts of issues. 


Q. Sir, you scund like a representative 
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of the rag. 

Ai Lam ssorny.? 

Q. Now, stop being paternalistic. 

A. And the Government of Ontario and the 
governments of Canada will have to take responsibility 
as well. I think that all parties oA have to take 
some responsibility for that issue. 

Q. Does this letter go on to say that 
Grand Council Treaty No. 3 is ready, willing and able 
to commence negotations as soon as Ontario comes 
forward? 

A. I believe it does See nee 

Q. But you refuse to come forward, 
Bight LYou,wantetosdousomething ™ oneyou, want «todo 
something else, or you want to do yet a forth thing, 
but you don't want to negotiate. 

Ae Mr eeColtbornne, sthniseis vervya-> Iathink 
it is a very profound issue and I think it is one that 
has far-reaching implications and one that really cuts 
to the basis of getting along in society and rights in 
our Constitution. 

I am of the view that if the parties 
simply seek to negotiate an agreement without taking 
into account the very strong concerns of all the people 


of Ontario, then those negotiations -- we may have a 
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negotiated agreement at the end of the day with 
everyone having signed it, but we will not have a 


practical or workable agreement at the end of the day. 
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Or Sir, you represent the government and 


the government is there to govern, it is not simply 
there to engage in public Patents and polrtical 
exercises, it is there to enforce law. 

A. I think that the Government of 
Ontario I believe is committed to the concept of an 
open government and I believe that it is committed to 
taking into account the views of various people who 
hold strong views on issues, and I don't believe that 
they can be ignored. And if they are ignored, I 
believe that the exercise will not be successful. 

Q. Any progress to date? 

Pee re Dec are eC Cm amt mee thinks. 
said yesterday, I am not sure -- I am almost certain 
that the report of the advisory committee has been 
completed. 

oO." It? 1s "*conplete? 


A. That was not’ avtinal dratc tnac was 


given to the press, but I am not sure that it is 


necessary to get into that. But I know that there is a 


final draft available now and that I would expect that 


the Ontario government will be proceeding with these 
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negotiations as quickly as possible now that we have 
that report. | 

Q. I had asked you earlier when you were 
talking about hunting to sort of summarize the 
obstacles faced by Indians who wanted to get their 
treaty rights recognized in the face of the Migratory 
Birds Convention Act, we were talking about the fact of 
having to bring in the Americans and so on and so 
Lonche 

I now want to ask a similar question 
about the obstacles facing Indians who want to have 
Enerreatashang saqhtsirecognizedeeesonlet shjuststryeto 
do a checklist. 

One is that Ontario has to agree and 
another is that Canada has to agree; is that your 
understanding? 

A©h Ipthinkethati in. order.to.have-an 
agreement those parties would have to agree, yes. 

QO. And now are you also saying in 
addition to that that the general public or some part 
of it would also have to agree? 

A. Certainly not in the same way that 
the governments or the Indian parties would have to 
agree. But I would suggest to you that if -- there was 


a proposed agreement, I am sure you are aware of and I 
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think that you were involved in in 1982 where the 
government -- where the Dubuc wa 

Orie wasn it? 

A. You weren't involved in. Well, 
neither was I, it is just a matter of history for 
myself. 

The governments did not consult well with 
the public and when a draft agreement that was just 
about ready to be signed, I think it was signed by 
all -- the Government of Ontario signed the agreement 
as did Grand Council Treaty No. 3, but the federal 
government did not sign. 

And I am convinced that one of the 
reasons that the federal government did not sign was 
because it did not have popular support and I think 
that the federal government on that occasion was of the 
view that it wouldn't work. 

THE CHAIRMAN: Well, Mr. Crystal, I think 
we have got to get back to what the question addressed. 

Is’ it rthe position of” the* Ontario 
government that prior to an agreement being signed the 
government needs the agreement or consent of any other 
groups other than itself, being the government and the 
federal government? 


MR. CRYSTAL: Formal agreement, no; 
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formal consent, no. But I think that the Government of 
Ontario will not provide its agreement or consent until 
it has some measure of support from the general public 

out there. 

THE CHAIRMAN: What is that? Is that 
consensus or agreement by other Srounee I mean, 
obviously you will not get the agreement of everybody 
but do they want a majority of other parties? 

MR GRY STAI ele dony teathink iitawill che a 
matter of polling, but I think there are certainly many 
groups and many individuals who have come forward to 
express their very strong concerns and I think those 
people have to at least participate in the process and 
that is what we have been trying to give them the 
opportunity todos 

MR. COLBORNE: Q. Mr. Crystal, why does 
it seem to happen that every time there is a conflict 
in terms of rights between Indians and government there 
are about seven buts added to every government 
commentary on it. Why can't these things just be dealt 
with straight out like government deals with its other 
problems? 

MReeCRYo LAL teetAnd eWeldl, Déthink « ias-el 
said, it gets down to a balancing of interests. 


Q. And why are they never settled? 
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These things are never settled, they go on from 
generation to generation to generation. 

A. It is my sincere hope that they will 
be in the not ttoo tdistantifuture., al weast *tossome 
extent, to the extent possible and practical. 

Ov Yesterday I mentioned that I might 
have a few clarifying questions of Mr. Kenrick and at 
that time I didn't have copies of Exhibit No. 226 which 
has now been entered. 

I have a few questions arising out of 
that document which might be better directed to Mr. 
KenrickYvor Sith maght ber bet ter directedttosmrm. Crystau, 
I am not sure, I am just asking. 

Mr. Kenrick, do you have a copy of 
Exhabut $2267 

MR «cK ENRGCKRee | cAneiNo: 

Of) MrlMithink?s MraScrys tad thas one.) Sire 
the page at the lower left, can you find page 2. 

Now, there is a heading Creeping Prices 
and I want to read you the text following that heading 
and my question to you is going to be: Do you have any 
reason to believe that it is incorrect? 

"Retreat of the fishery in face of 

advancing settlement in Canada is an old 


story. A newcomer to this country in the 
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late 19th Century wrote a book on the 
delights and ways of fishing in 

Canada. I think on the assert of 

clear contradiction that the angling in 
Canada is the finest in the world." 
World class in other words. 


"He felt constrained to add, however, 


8080 


lumbering is the great business of Canada 


and though there is really nothing to 

prevent the lumbering and fishing being 

carried on together, yet in this as in 
many other matters, the lesser interest 
is sacrificed for the greater and salmon 
are driven away from most of the great 
salmon rivers." 

I am not asking you to agree or disagree 
with the person, the historical person that quoted, 
but, sir, do you have any reason to think that the 
author of this book has misquoted or are you prepared 
to accept that somebody in that era spoke as he quotes 
that person to speak? 

A. I have no reason not to believe his 
quote about angling in Canada is some of the finest in 
the world. I would have a small fear that he might be 


overreacting when he gets talking about demise of it 
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and particularly when he tries to make links between 
fisheries and lumbering. I would not accept that 
comment at face value. 

Q. No, my question was: Do you think 
the author of this book is quoting correctly a real 
person or do you have any reason to think he is not? 

A. No. 

Q. The next paragraph: 

"T1l managed..." and now I am reading the 
text of the author so I want to ask you if you agree or 
disagree with this one. 

"T1ll managed lumbering operations are 

only one of the activities that wreak 

havoc with waterways, destroy spawning 
grounds and aquatic habitat." 

Do you agree with that? 

A. Not in a general sense like that, and 
I believe there is panels that will subsequently talk 
about the effect of forestry on aquatic resources and I 
think those panels will try and establish that -- 

THE CHAIRMAN: We are talking here ill 
managed, though. | 

MR. KENRICK: Right, and the reference to 
wreaking havoc on waterways and destroying spawning 


grounds and aquatic habitat. 
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THE CHAIRMAN: So are you saying that ill 


managed activities do not create those kinds of 
impacts? 

MR. KENRICK: LAanesoury se lLOOKINGs at. Ut 
that way, I think in a general sense ill managed ones, 
ou Peer: 

MR. COLBORNE: Q. Would you go forward 
sir, to page 5. In the middle of page 5 beginning at 
the start of the 6th full paragraph it says: 

"Our information on the contemporary 

Native and subsistence fisheries is 


meager. Some provincial authorities are 


unable to provide even ballpark estimates 


of the numbers of fishermen in these 

categories." 

MyeqduestionsetoO YOullLsS, -Si rw Would 
Ontario fall into the list of provincial authorities 
who are unable to do that or not? 


MR eRe NRG CK AL I am not sure that the 


Ministry could provide a number that would be the total 


amount of native subsistence harvest. From my own 
experience in Moosonee, I felt that was a weakness in 
our information and we did something to get better 
IntoOrnatt on moO eel Det At spDaArttCculLars Case, ol wouldnt 


agree with the quote. 
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O2 @Would¥yourgo forward; esiza 

THE CHAIRMAN: Mr. Colborne, could I just 
stop you there for two minutes. My secretary has just 
come to the door and there is something that has just 
come in by the fax machine from Toronto that I have to 
attend to so she can get back to it while we are in 
here. 

So if I might just adjourn. Everyone can 
just stay put for two seconds. 

MR. COLBORNE: Certainly. I can advise I 
am almost finished. 

THE CHAIRMAN: Okay. I will be right 
back because there is some time constraint on this. 
--=-Short recess 

THE CHALTRMANGG 2oOrryoelireeCOLborne aL 
apologize. 

MR. MARTEL: Can I just get a 
clarification on the last answer. I am not sure, Mr. 
Kenrick, with respect to the provision of the figures. 
That last quote said that our information on the 
contemporary native and subsistence fisheries, having 
Orr cu. tymereadinous lt, ee ere Le and I think Mr. 
Colborne asked if Ontario could provide figures with 
respect to the number involved; am I right? 


MR. COLBORNE: The way I framed my 
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question, sir, was whether Ontario would fall into the 
list of provincial authorities who were unable to 
provide enee information. 

MRee MARCEL ae aAMsnUStetryingoto get 
clarification from Mr. Kenrick's answer. 

MR. KENRICK: To my knowledge, if what 
you are looking for is a bottom line, a total amount of 
kilograms of fish harvested by native peoples for 
subsistence purposes, I don't think it could be 
provided. 

MRA = GODBORNE: @tOtge Lewoutdbaskeyousesie: 
to go forward to page 23, and here beginning on the -- 
beginning with the last paragraph on that page there is 
reference to depleting fish stock in Canada. Let me 
just read to you - and I will leave out the parts that 
refer to non-Ontario areas - let me just read to you 
from that paragraph: 

"The catalogue of important fish species 

that have been seriously depleted from 

over-fishing in at least some parts of 

the country is worth emphasizing as a 

warning: lake trout and brook trout, 

northern pike, walleye and various big 

Eysh In sOntanlo sh 


Do you agree or disagree that that list 
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of fish species is a generally correct list of species 
in Ontario which have been seriously depleted? 

MR) KENRICKemvAtalAgainypifammnotasurest 
would agree with that as a general statement meant to 
apply. tomalls cf#Ontario am ifams awaresor individual 
lakes where lake trout stocks have been depleted. 

On balance, I am not aware of where the 
general stock of northern pike in the province of 
Ontario has been depleted. I don't think I would agree 
with that. I istandjitodbetcorrected: i eipjustetindgyitne 
statement al little: too %generaly that is all, sir. 

OtPoletisigos,onsea Onepage! 24 behene 
appears a heading Surveying A Resource and I want to 
read to you a part of the first paragraph under that 
heading and, again, excluding references to other parts 
of the country. I am reading from the second sentence 
of that paragraph: 

"In the Great Lakes Basin where the value 

of fish is greatest and the demands on 

them heaviest, the story is one of 
over-fishing and inadequate management." 

Do you agree or disagree with that? 

A. I am aware from reading other sources 
that there is a history of over-fishing in the Great 


Lakes, some of it dating back - and I believe a 
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previous page talked about - to the 1860s. 

Pedonet:.--teleam not loserenough to “the 
issue to make a judgment on adequate or inadequate 
management on the Great Lakes. 

Ore itWhoitisir 

A. Perhaps one of our staff that deals 
in more detail with the Great Lakes. Again, I have a 
problem with agreeing with generalized statement. 

MR. COLBORNE: Perhaps Mr. Freidin can 
tell me if we are going to have any witnesses who will 
be testifying in regard to management of the fisheries 
resource? 

MR. FREIDIN: Not ina general sense, 
although we will be having witnesses from the fisheries 
branch who will be dealing with inter-relationships 
between fisheries and timber management. 

MR. COLBORNE: We have here, I believe, a 
reputable and lengthy and current study of the fish 
resource that alleges inadequate management and 
connects it to forestry. 

iPethinkyweiies Chairman, that "I *am not out 
of place to say that we ought to have better evidence 
and more indication from Mr. Freidin. 

TPHEMCHALRMAN? aWelivMres Colborne, “Mri 


Freidin has indicated that there will be some people 
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from the fisheries side of his client's Ministry who 
may be able to answer that question concerning 
mismanagement, or they may not. 

Conversely, you will have the 
opportunity, if his witness cannot, to call witnesses 
of your own to allege mismanagement, if that is what 
you wish to do, or to testify as to whether or not the 
author of this report is in agreement with the person 
MOUsiC awe 

I do not think every time a question is 
asked and the party responding indicates that there may 
or may not be a witness called to address that specific 
question, it is in order for the Board to order that 
party to produce a witness* that can answer a specific 
question. 

MR. COLBORNE: No, I agree, not in every 
case. I was trying to, in my submission, satisfy you 
that this was such a case, but I apparently did not. 

THE CHAIRMAN: Well, we do not know that 
it cannot be answered yet either. 

MR. COLBORNE: Q. Now, with respect to 
the over-fishing aspect of that passage, you said that 
you agreed that there was some reference somewhere to 
over-fishing from the 1860s. My question to you is: 


Do you believe that in the Great Lakes Basin there is 
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over-fishing at the present time? 

Mie KENRLCK: A eel ChinKkse LE wouldabe 
safe to say that there may be some individual lakes 
that are over-harvested. I would like to think, if it 
is handled there the same as it would be anywhere else, 
that the Ministry would try and put into place, ag sents 
cases regulations, limit restrictions, season 
restrictions to try and correct that. 

Q. Turn to page 28, please. We are here 
talking about the Hudson Bay drainage basin and I will 


read from the first sentence of the last paragraph on 


that page. 
"Walleye are declining throughout much of 
the Hudson Bay drainage region 
especially..." 
And then I have left out some areas, 
eevsnonthernsOntanior 
Do you agree with that? 
A. Again, I am having some problems with 
the general answer. I can think of lakes that, for one 


reason or another, there is a decline in walleye 
populations, yes. 

To make a conclusion in total, we 
probably enhance some walleye populations in other 


areas and I don't know whether on balance that leaves 
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us with the same amount. There are a host of things 
that have affected walleye populations; over-fishing to 
some extent, formation of reservoirs, other issues. 
There has also been some things done to enhance walleye 
fishing. 

OF Paicv our ookeatewthe next page, sir, 
page 29, I will read from the first sentence of the 
text on that page: 

"Lake trout numbers appear to be stable 

only in remote watersheds. Alarming 

declines have been reported from lakes in 
northwest Ontario." 

Do you agree with that? 

A. I am aware of individual lakes that 
have had - I am not nuts about the word alarming - but 
declines in lake trout populations, yes. 

O- slurnytorwand etormpage e312, sptlease” 

Avnen ir 

OV, Yessethe first sentenceof Rthe fase 
paragraph on that page begins: 

"Walleye are in general decline in 

Ontario despite stocking although some 

regions report vigorous populations." 

Would you agree that walleye are in 


general decline in Ontario despite stocking? 
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Aeble WOULd alike jto readathe context, I 
think. Could you tell me where page 32 is, the next 
Sentences. el Gealcnet 21n mvscopvahere .e0314 34.4533 4-35. 

On peels dtanat personallyedo sthe 
photocopying. If you have a copy which is incomplete, 
I aplogize. Perhaps I will simply show you the 
published original. 

A. Again, a bottom line I think is hard 
to determine. The statement walleye are in general 
decline in Ontario, there are some water bodies where 
the walleye are in decline. Whether the bottom line is 
there are less walleye here today than there were 
yesterday, I don't know. 

te goes on to talk about walleye in Lake 
Erie depressed just a few years ago is on the rise 
again as a result of improved habitat and better 
fisheries management and that would be part of my, I 
guess, qualifier there. 

Q. Well, sir, you are not here simply to 
emphasize all the good things that your Ministry does 
or to state its policy, you are here to give factual 
evidence; is that right? 

Apel Da Ge SACOLrect? 

Q. And is that your understanding of 


your purpose in being here? 
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A. eelnates Ccomrecus 
MR. COLBORNE: Thank you, Mr. Chairman. 


That concludes my cross-examination at this time. 


THE CHAIRMAN: I think we should go back 
to Mr. Crystal now-- 

MR. COLBORNE: Oh, yes. 

THE CHAIRMAN: --to deal with the Royal 
Proclamation question. 

MR. CRYSTAL <= 7 Mr... Colborne, perhaps? I can 
answer the questions and then perhaps you can come at 
me again. 

I would suggest to you that up until 
page - in the outline of evidence, that Royal 
Proclamation starting at 183, I would suggest that the 
pages on 183, 184, and 185 up until the words which 
begin the last complete paragraph: 

"Where it is best and reasonable and 

essential to our interests and security 

of our colonies that the several Nations 
or tribes of Indians with whom we are 
connected..." and so on. 

I am saying that essentially it is my 
view that from page 183, which is the first page of the 


Royal Proclamation, up until the paragraph on page 185 
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which begins -- the last complete paragraph on that 
page: "And whereas it is just and reasonable..." that 
the provisions of the Royal Proclamation which precede 
those words are not directly Indian policy. 

To answer another of your questions, I 
would suggest to you that those words which follow from 
that point are entirely Indian policy. You asked me: 
Do I still agree with the fact that -- where I think I 
said in my transcript, "and that Indian policy can 
really be summarized in two points". 

And I think that the first point was that 
the land unceded and purchased was reserved for the 
Indians; and secondly -- the second point being that 
there was a scheme set out for the surrender of that 
land. 

Upon reviewing the Royal Proclamation, I 
can see that there are more than those two points 
formandsethe -indianspoliGy, eoutes. Sti liemaintain thate. 
at least in today's context, those two points are 
really the most important points that survive in the 
Royal Proclamation. 

On the matter of trade, I note that on 
page 186, about 6 or 7 lines up from the second last 
paragraph, about a little less than a third up the page 


there is a reference to trade with the Indians. My 
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comments were -- I think in all candor I can say that 
it was my impression, my general impression of the 
Royal Proclamation that there were provisions 
concerning trade other than trade with Indians. It was 
also my impression that there were provisions about 
trade with the Indians. , 

It appears that that is the only 
provision dealing with trade and it does concern trade 
with Indians. 

As’ for) travel’, Piwouldivdirect' you, to the 
third paragraph on page 186: 

"And we do further strictly injoin and 

require all persons whatever who have 

either willfully or inadvertantly seated 
themselves upon any lands within the 
countries above described..." 

That is, the lands reserved for oe 
Indians. 

I have taken that and perhaps I am taking 
the liberty with the words, but I have taken that to 
mean that people other -- that non-native people are 
not to travel on those lands that are reserved for the 
Indians. 

Those are my answers to your questions. 


MR. COLBORNE: Q. I asked those 
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questions in the context of your evidence as recorded 
at pages 7466 and 7467 of the transcript for September 
hehe 

MR a ICRYS TAL: 6A... a eS. 

Q. On those pages, beginning at the 
bottom of the first and continuing at the top of the 
second, you said: 


"There were rules for trade and that 


8094 


those rules to a great extent had nothing 


Condo, Wutnetndvan~ policy... 
A. Yes, and I think I corrected my 


evidence. 


Q. And you have now corrected that, yes. 


Aces eS. 

Q. You also said at the same place that 
there were rules for travel and that those rules had 
nothing. to, Withea nd anspoLicy,. 

A. ste think Js have, corrected that_as 
well. 

De olmconrectLed hati as well. 

A. But I think there are -- in fairness, 
there is a fairly lengthy provision about the rule of 
law, which s, tos prevailein, this new. territory. and... 

Ope Oh, s.cOMesnOWFe Six. 


MR. FREIDIN: Let him finish his answer. 
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MR. CRYSTAL: And I think that that is 
not directly Indian policy, and I think enet that is a 
portion of the Royal Proclamation that is, sort of, 
concerns rules and regulations not directly concerned 
With Indian’ polacy. 

MRE COLBOKNES? =O. Are you referring to 
the paragraph that calls for the summonsing of a 


general assembly? 


MR CRYSTAL -9SA." Yes; and also that sthe 
Laws of England - I can't quite find the spot- but the 
Laws of England as they are more or less applicable 
shall apply. 

Q. Don't you know that one of the great 
grievances arising out of this has nothing to do with 
Indians, is that general assemblies were never 
convened? 

A.’ No, I wasn't aware of* that. 

Q. So what we have here -- you have had 
a chance to read it so maybe I can ask you if you would 
agree with me. Starting at the beginning, first we 
have a description of the four governments and that 
takes up a page and little bit in the version that is 
reproduced here; is that right? 

A.” Yes. 


Q. Next, we have a little bit of detail 
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about -- I don't think I will even bother mentioning 
things like a little bit of detail about Cape Breton, 
it just doesn't occupy much space. 

A. Okay. 

Q. This is completing the description of 
the governments. Then the next thing is a eee 
paragraph on the second page, as we have it, calling 
for the summonsing of general assembly and saying that 
in the meantime -- before we get general assembly that 
might make laws, in the meantime the Laws of England 
Will apply. 

Ati ies: 

Q. And do you agree with me that what we 
have referred to already takes up almost two pages of 
what we have? 

A meyes? 

O.mraAna *thensstantingsrat.thesbottom of 
the second page and concluding at the top of the third 
page, we have the King giving authority to his 
governors to sell land? 

A. Yes, which is disposal of land. 

Q. Well, yes, I guess that would be a 
broader term than sell. And then we have authority to 
the governors of these territories to grant land to 


soldiers and sailors? 
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A Yes. 

Q And then we have the Indian policy? 
AROS Yeser 

OFMS Ande thacersaite 

A Yes. 


MR. COLBORNE: Thank you. 

THE CHAIRMAN: Thank you, Mr. Colborne. 

MRS ICOLBORNE SO IMrnomChairnman ere I may, st 
don't know if I am in order here, I think I am senior 
counsel here from the City of Thunder Bay. I want to 
take this opportunity to invite everybody that has to 
dos’ withPthis hearing to@aviitele socialvevenc. 

THE CHAIRMAN: That covers most of the 
population of Ontario you realize. 

MR. COLBORNE: They are all invited. 
What I have in mind is September 27th, which I think is 
going to be part way through the last week of Keaviee 
in the present month. I want to invite yourself, Mr. 
Chairman, the other members of the panel, all the 
counsel, anybody associated with the hearing to an 
evening of just relaxing. 

This will be at what we around here call 
a camp, which some people in the south call a cottage. 
It is in the middle of the bush, that is what we call 


it, some people call it -- Ministry of Natural 
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Resources calls it forest, and I have made a little 
sketch which is possibly more convoluted than my 
questions, and I am not asking that it be marked as an 
exhibit, but here it is. (handed) 

THE CHAIRMAN: Well, thank you, Mr. 
Colborne. On the basis that we do not discuss anything 
to do with this hearing whatsoever and truly relax, I 
think certainly on behalf of myself and my colleagues 
we would be happy to respond to your hospitality and I 
am sure the others will as well. 

MR.” COLBORNE 3 Mr Chaarman,)el have 
enough photocopies of this. 

MR. REILLY: Mr. Chairman, perhaps while 
Mr. Colborne is passing this out, I wonder if I could 
beg the copies of the exhibits that are on that far 
table, being at the back of the bus here we ran out. 

THE CHAIRMAN: Certainly. How long do 
you intend to be, Mr. Reilly, when you start your 
examination, just as a ballpark? 

MR. REILLY: Well, I would think 
someplace in the SEG ete nod of two to three hours. 

THE CHAIRMAN: All right. And I take it 
that: wemshowld=probably istartewith yours today. 
Would you be prepared to start today? 


MR eRe Lou Yes. 
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THE CHAIRMAN: And then continue on 
tomorrow. And we will try and limit the discussion of 
the Board's ruling, which will be handed out later 
today concerning clarification of the Board's ruling, 
to no more than a half hour so that we will be in a 
position to certainly finish your examination tomorrow 
and then possibly get into Mr. Castrilli's to some 
extent. 

Mr. Babcock, I notice you arrived today. 
Were you going to be conducting a cross-examination of 
this panel at all? 

MR. -BABCOCK: @"*No)“Mreichairman, I was 
just updating myself on where the hearings were and 
hope we would get a draft copy of the decision on the 
procedural motion while I was here. 

THE CHAIRMAN: Very well. Thank you. 

At this time, Mr. Reilly, we are going to 
take about a 15-minute break and then we will come back 
and sit for perhaps an hour. 

Thank you. 

---Recess taken at 5:00 p.m. 
=—=Upon ‘resuming at™o+Loep. ms 

THE CHAIRMAN: Thank you, please be 
seated. 


THE CHAIRMAN: Mr. Reilly? 
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MR ORELUGY ee Loankevyou,~Mre. Chairman. 
CROSS-EXAMINATION BY MR. REILLY: 

Q. I propose to deal with the two 
Witnesses in the same order in which they gave evidence 
and start with Mr. Kenrick. 

Mr. Kenrick, by way of Soro ont 
would you look at page 41, the map which you provided 
us with and Figure 1 shows Ontario in relation to the 
map of Europe. How does the area of the undertaking 
compare? 

Se i.teeet Orsi nsitance «the, i7e, iofe England, 
Ireland, Scotland or the size of Germany or larger, can 
you tell me? 

MK aeKENRICKiaetA., SlOsDenaccurate,. 1 would 
want to take a look at the area figures for those. 

Just looking at the relative size on the maps, England, 
Ireland and Scotland and that is just an observation. 

Q. Okay. And page 43 of your evidence, 
you indicate the area is larger than the Maritime 
provinces. If you were dealing with that size of an 
area, would you agree that it would be usual to do more 
detailed specific reports on area than we were doing 
here in this report of yours? 

Aen daatimelestontnke thesdintent.orethas 


panel was to provide that overview and that is the 
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reason that Panel 7 exists and subsequent panels, and 
also the reason that when we are astierennas that resource 
we deal with it at a management unit basis. 

Q. Would it be reasonable to ask for 
more detailed evidence when you are dealing with an 
area of this size? I think we lose the size of the 
area, lose the scope of it being so general. 

Az Okay: 

Q. On page 45 in the second paragraph, 
you deal with the size of the area of the undertaking 
in relationship to the size of the area of the 
province, and regarding specifically the words "the 
actual area of the undertaking", would you agree that 
people living adjacent to the actual area of the 
undertaking, the 36 per cent, may well be affected by 
the findings and orders of this panel? 

A. PRY es vev.es* 

Q. Would you agree that we are dealing 
with not really 36 per cent of the province but 
probably 44 per cent and maybe a little bit larger? 

A. In terms of the amount of the 
province that the undertaking may have an effect on, 
yes, a larger number. 

Q. Moving to pages 46 and 47 which are 


both graphs. If you followed it down, as I interpret 
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these, they are an attempt to somehow limit the size of 
the undertaking to the size of the area affected, and I 
would suggest to you that if you follow these graphs 
and the limitations, that they actually exclude many 
areas where people live and where people are directly 
affected. 

Would you agree wien that? 

A. As you get to the bottom of the 
chart, most people would live within - I am just 
looking at Figure 4.1 - would live within northern 
Ontario, the area that is shown within the 465,000, for 
instance, because it would be all ownerships. 

You are right, most people do not live -- 
reside, if you will, on Crown land which is what we are 
trying to get at as we get down that chart, yes. 

Q. If you would move over to page 51, 
please and the first complete paragraph, the last few 
lines, the last three lines I guess, and starting at: 

"Timber management activities occur on or 

about five per cent of the area of the 

emacs forest at any one point of 
time." 

Does that necessarily follow that over 
the 20-year plan proposed that a hundred per cent of 


the area would be utilized? 
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A. No. 


Q. » It) doesn't." Would you explain that 
to me? 

A. Again, yes, there is some overlap 
there. The way the five per cent figure was derived, 
first of all, is very much a generalization and it is 
area that is harvested this year, areas that may be 
impacted upon because they are being accessed for next 
year, renewal operations that may be areas that were 
harvested in last year, so it is not cumulative 


totally. 
Q. Might it be more and, therefore, take 
less than 20 years? I presume since 5 per cent is an 


estimate it could be more or less than five per cent; 


-would that be fair to say? 


ALOR ese 

Q. Mr. Kenrick, perhaps move to page 59, 
and you mention groundwater storage area or aquifers. 
On the second -- in the second complete paragraph in 
about the fourth line down it says: 

"There are no known major aquifers..." 

And the last sentence in that paragraph 
says: 

"Where aquifers are known to exist in the 


Precambrian area, they are generally 
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adjacentetosmunicipalitiss,! 

That confuses me. Could you treat them 
as opposing statements? 

A. If I could just read the paragraph 
for a second. I believe the first reference is one to 
aquifers in bedrock and the second one a 4 reference 
to aquifers in overburden. 

O7 = -OKay.. 

A. That paragraph is meant to address 
both situations. 

Q. Then between the two statements there 
is a line there that says: 

"Aquifers are scarce and generally 

Smal sa 

And a couple of lines down: 

"Demand for groundwater from sand and 

gravel deposits is small." 

Can you be a little more specific with 
that? Are there aquifers that are used for water 
supplies? 

A. Yes, there are. The community I live 
in happens to be one of them. I think the point being 
made there is that with an abundance of surface water, 
particularly within the area of the undertaking, from 


which a community would be drawing its water supply, in 
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many cases there is not the need to go into something 
like an expensive drilling project to obtain that water 
from an underground aquifer. 

There are exceptions, a portion of the 
City of Timmins, Mount Joy, gets part of their water 
rather from surface water, gets it from wells. 

OrveSimnilanl yews the themeirtyeofs Saul testes 
Marie? 

A. (nodding) 

Q. So it is small, I take it, you mean 
in context of servicing the whole municipality and not 
necessarily small in size? 

A. I believe it can also be taken in 
comparison of size. I am just trying to recall the 
document that this information came out of and I think 
it was making a comparison to large aquifers in the 
Oakridges region north of the City of Toronto or one 
down by Bradford, I believe. 

And the document was suggesting that just 
in terms of physical size, those ones in southern 
Ontario, non-Precambrian, were physically much larger 
reservoirs, if you will, than some of the ones that 
were located in, say, northern Ontario. 

OvMmeThankSyGulae Now 2iteyousl ook sat 


Figure 16.2 on 74, please. This shows a distributicn 
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of trout lakes in Ontario and there is certainly a 
tremendous number of dots. Does that show -- purport 
to show all of the trout lakes within the area of the 
undertaking? 

PGA) gaa E peareye that it was an attempt to 
show the 2,105 that were recorded lake trout lakes in 
the province. I believe that is what it was trying to 
do. 

Q. Does that mean that there are no more 
than -- there are 2,105 lake trout lakes period in 
which; in what area? 

Ame £inwtiesprovince: 

Q. In the province. Looking at the area 
around where Sault Ste. Marie is on the map; and there 
are three dots fairly close to it, does that mean that 
that is all the recorded lake trout lakes within that 
region? 

Av= EL 'quess *-t ets’ a'probliemfom scalest My 
belief is there are more than three lake trout lakes 
adjacent to Sault Ste. Marie, but Sault Ste. Marie 
District would be Tagen than that where those three 
dots are. 

Q. Those three dots, have you got a feel 
for how far that is from the river? What kind of 


distance does that area cover? 
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A. Iwish I had a scale on the map but I 
don't. I would be hardpressed to guess that. 

Q. Do you agree with me that it is 
somewhat lacking in particularity and accuracy because 
of the size of the map? 

Ate hatesr truer: 

Ove -Onepage 67) theagraphsofesthe 
population of Ontario, I presume this is 1981 based, 
1981 census? 

A. I believe it was '86. 

OsevaActuallyewathoughts most rotyvyour 
material was taken from '81 census? 

Ayoat can check@cnac. 

OmeaiIni fact, Slawaseqoingbtomasks yo 
whether you used the ‘81 census? 

A «eTheewreporte thatetf satookMthatlLiromm et 
have just noticed it says from the Ministry of Supply 
and Services Canada, 1987, so I suspect it is 1986 
census for that particular one. 


CO: wis witefairnestossayethat .mosthofathe 


“material you have used is from the '81 census, in your 


report? 
A. Certainly the native information was 
exclusively sout off 82% 


Q. Would you tell us again, please, why 
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you used the '81 census over the '86? 

A. Again, the most recent - and some of 
this was, I guess, on the advice of Ontario Native 
Affairs Directorate - as I asked them, if the document 
I used as my source was the most up to date and 
reliable of what I could get my hands on and they 
confirmed that was true because of problems with 
reporting in the 1986 census. 

Q. Problems in reporting. What is the 
procedure for the taking of the census? Are there 
oral questions, written questions? 

A. I understand written. 

QO. What is the effect if a person is 
illiterate? 

A. I assume they would have some trouble 
answering the questions. 

Q. In the 1981 census, the question was 
asked: 

Epo whicheetnnic Onmeculturaintgroup did 

you or your ancestors belong on first 

coming to -this@®continentirt 

Would you agree that a person of mixed 
background “would *lookeatoetheinescottishyeirish, /French 
or whatever ancestory in answering that question rather 


than their native ancestory? 
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A, eProbabiye 

Q. And I take it you would agree that 
those words coupled with the use of the words ethnic or 
cultural would suggest an answer relating to non-North 
American origin? 

A. Possibly. 

Q. That leaves some doubt in your mind 


as to the validity of the answers as far as native 


people? 

Ad tinemysninds— 

Q. Mixed blood? 

Avene livemvimindsmethnic might; cultunaer 
may not. 


Q. Would you agree that if it did lead 
to some misinformation being given it would result in 
an underestimation of the number of native people? 

A. Correct. I believe Se: the 
reasons that is acknowledged that the 1986 census was 
less reliable is it was an underestimation. Why people 
chose not to participate in it, I guess is up for 
discussion or debate. 

Q. Yes. I think the question is phrased 
in white man's terms basically; would you agree with 
Gira ty 


A. I find your wording a little awkward. 
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I am white and I can understand it, yes. I don't 
generally go through text and pick out... 

Q. Were you aware that in the 1986 
census, the words "on first coming to this continent" 
were left off the question? 

Ae INO pe lewasn ot. 

Ocuaglethnought that might be one of your 
considerations in choosing the '81 census. 

A ieNoveitewasn' te 

Q. Do you still feel that 1981 is more 
accurate than 1986 in referring to the Metis and 
non-status Indians segment? 

A. On the advice of both the consultant 
who prepared the report and used it, and I believe he 
quotes that, and my wishing to get that confirmed by 
ONAD I believe it to be so. 

Q. Are you aware of a Drea Study in 1976 
estimating the Metis and non-status Indian population 
at between 50,000 and 70,000? 

A. I know there are higher estimates 
than the 1981 census, I am not sure if I have ever seen 
that specific study. 

Q. Are you aware of the Secretary of 
State Study in 1977 which estimated the same population 


at 94,200? 
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A. I am not sure I have read that 
specific study. I am aware there are other estimates. 

Q. Are you aware the Canadian Employment 
Immigration Commission study in '78 estimated the 
population at 50,000? 

A. NO 

Q. Are you aware of the Ontario Task 
Force on Native People in Urban Setting Study in 1978 
estimating the Metis and non-status Indian population 
aeelage 000, 

A. I am not, but I would assume that 
organizations like the Ontario Native Affairs 
Directorate are aware of it and were aware of it when 
they gave me the advice that this was probably still 
the best data to use. 

Q. Are you aware of the Ontario Metis 
and Aboriginal Association Study in '81 estimating the 
Metis and non-status Indian population at 180,000? 

At = NO’ 

QO. Are you aware there was a Secretary 
of State Study in 1982 estimating the same population 
oye halsy Ae /aeyr 

Ace NOs 

Q. Iwas going to ask you why you used 


the lowest figure. 
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AceerLtawasny teintentional. 

Q. Is this your research that leads to 
this report, leads to the choosing of that particular 
figure, or was it someone else's research? 


A. That led to the decision to use that 


document? 

©. Yess 

A. Iwas aware of that, the document, 
and it was fairly recent. It was one of the things 


that led me to make the conclusion that that would be 
anwapproprilatersonertlosuses bebuttprioratosusinosit, ei 
wanted to check the validity of it and I chose to have 
thatavalidity, checked) tifaevou will, gthroughethnes Ontario 
Native Affairs Directorate. 

OSnPBUtCmRYVOCU,GLdn atacneckseLoruany 
further -- any other studies? 

A. Having asked them if that was an 
appropriate source of native affairs statistics in the 
Province of Ontario and received the answer yes, I 
didnetetook anbound@rorrotherestudiespethatusecorrect. 

Ouenlteamiqht. lead ionestosgtheszconciusion 
that they are not well informed. 

Would you move over to page 77, please, 
andetheyfirst -z~qlines»2.and)3. 


"There are 162 municipalities with 
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populations of less than 3,000 in 

northernecnrariocs: 

Would you agree that these communities 
are likely to be more vulnerable to disruption of their 
natural habitat than larger population areas? 

A. Disruption of their natural habitat? 

OF Fes: 

A. I am not sure what you are -- 

OQne’ Well felet stcalla@itedestructaontor 
the forest around their area, they are likely to be 
more subject to disruption? 

A. Do you mean that the magnitude of the 
impact on any one acre outside a small community as 
opposed to any one acre outside a large community? I 
am not clear on your question. 

Of -"Thateis “oneyway*OLnpuceing a teepue 
really I was thinking of major forest work that might 
affect trapping, fishing, hunting. 

I would suggest to you the impact would 
be much more on a small northern community than it 
would be on a larger city and there are 3,000 -- or 182 
of these small municipalities. 

A. I wouldn't feel comfortable 
necessarily agreeing with that. There would be 


resource impacts adjacent to small municipalities and 
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there will be resource impacts adjacent to larger ones. 

Q. Turning the page over to page 78. 
Now, in this one you use 1987 figures, I take it? 

Aaeeelnatesecorrect 3 

Q. Yes. What is a northern region, what 
does it mean geographically? 

A. In a general sense - and I would have 
to look at the census divisions - but it is the sum 
total of those census divisions that are, I believe - I 
would have to go back and check - but I believe the 
onesiethat ane goughly: northvosb ethe) iFrench tRaver .acThat 
was my attempt. 

Oe Som ewouldstake wim part of the area, 
it would overlap on the area of the undertaking leaving 
some area out? 

A. I believe so. 

Os Ancuput tanotherdareaminm, for 
instance, north of the undertaking would be included 
whachi. 2: 

A Sealhatis trues, sCerntainlyethat 1s true. 

ae Just for clarification, on page 79 at 
the end of your first paragraph you talk about a 
discussion paper prepared for Ontario Native Affairs 
Directorate. Is that using the '81 census figures, do 


you know? 
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A. Yes, that reference is towards a 
framework for native economic development policies and 
programs in Ontario, dated January, 1987. 

Q. Generally, what is the trend, and I 
am looking really at Figure 19, I suppose. What is the 
trend between '81 and '87 in the labour force in 
primary forestry? Is the trend toward more employment 
or less employment? 

A. My understanding is less because it 
is becoming more automated... 

Q. And the trend in the service 
industry, would it be the reverse: would it be more? 

A. I understand it to be. 

Q. On page 83, the last paragraph, the 
first sentence: 

"Employment rates for natives in Ontario 

differ from those for non-natives." 

Would you agree that any disruption of 
work environment takes a heavier toll on native people 
than on non-native people? 

A. It has been my experience and, again, 
from farther-north’ —“and ‘this may. apply=to'it — 15 2s 
is inclined to because there may be fewer alternatives 


to obtain work. 


Q. And is that the only reason because 
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there are -- you mean fewer alternative jobs? 

A Qcvese 

Q. Does is also have anything to do with 
the education background of the workforce? 

A. Probably. 

Q. The next page See, ES, Kenrick, page 
SAV ourel al. [his 1S) tor all of Ontario, fT take, it? 

A. I believe so. 

Q. Does the 38 per cent in forestry 
include those native people who may not be employed 
full-time in forestry but may supplement their income 
with wood lot use or logging that they may do from time 
to time? Is this permanent employees? 

A. I believe the way the Stats Canada 
information is derived is to ask you on the date of the 
survey: Were you employed in the forestry business. 

So I guess one could assume that if that 
was an off-season for their involvement in forestry 
activities the answer might be no. The part-time 
involvement in that particular year may be 
under-represented. 

MRS. KOVEN: You also mentioned earlier 
about the 26-week requirement that you consider to be 
out of the workforce, if you hadn't been employed 26 


weeks before. 


Farr & Associates Reporting, Inc. 


24 


25 


Kenrick, Crystal 8117 
cr ex (Reilly) 


MR. KENRICK: That is my understanding. 

MR. REILLY: Q. This graph takes in the 
whole of Ontario. It seems to me that this is of 
rather small meaning considering the area of the 


undertaking. 


MR. KENRICK: AO. Could you clarify your 
question? 

Q. Well, it seems to be so general. 

This graph relates to all of Ontario and I am 
suggesting to you that we are dealing with less than 
half of the province and this really isn't necessarily 
a representative graph of what is happening in the area 
of the undertaking? It may be, but it may not be. 

A. Specifically for the forestry numbers 
that are shown there, given that I assume most of the 
primary forestry jobs are within the area of the 
undertaking... | 

Q. Why do you assume that? 

A. I believe we are talking about the 
harvesting component here and my understanding is that 
a major portion of the province's volume comes from 
within the area of the undertaking. 

It may be inaccurate, Lamenoc 
questioning that portion of your question. 


Q. And your definition of native 
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includes, I believe in what you used, Metis, Inuit, 


status Indians, non-status? 


Alem natiwseconrect.. 


Q. And with your experience you think 


there are only 905 employed in the forestry industry, 


or are you basing that on 1981 census figures of the 


number of... 


8118 


A. I am basing it on the document that I 


based it on. There may be some problems with that 


number to do with: Is the regeneration 


activity 


accurately recorded as part of the primary industry 


figures for forestry in the 1981 census, some of the 


renewal activities. 


O-ged,wouldspresume that 


in fishing and 


trapping it also excludes those who are fishing or 


trapping part-time, either that or there aren't very 


many? 


Ates Asal) understand: thesatorm of the 


questions, if they weren't fishing and 
time of the survey they could possibly 
Q. Would you agree with 
graph really is of little value? 
Dee lawouLldeca git evsmtne 
find, sir. I would have been happy to 


data. 
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Ov PALLerignt, sthankeyoUuree Moving rovereco 
page 86, please. You list the native involvement in 
forest management activities on that page and the 
following page. 

I would like you to give me an estimate 
for each one of those, the involvement of the status 
and non-status Indians in each one of these. For 
instance, in the first one I would presume that that 
would only deal with status Indians since it is only 
dealing with reserves? 

Att eRIGhGe 

Q. And then the next one in 1986, the 
word native there? 

A. I couldn't give you a breakdown of 
how many of those Order-in-Council licences or DCLs 
were either status or non-status people. 

Q. Were there any of them that were not 
status? 

A.” si one ce KNOW. 

Ov’ * The*®next>one™- the 12 08-mitiaon* trees 
provided. What is the meaning of Indian lands -- 
provided for Indian lands? 

A. I believe that would be reserve 
Lanas: 


Q. And the next one: 
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"In the past Ministry of Natural 

Resources has held unalienated Crown 

timber close to reserves to enable 

licensing to native people." 

Would that in effect be status people 
only? 

A. It may well involve some non-status 
people. One of my references there by an illustration 
was around Nipigon and the native people adjacent to 
Nipigon and Beardmore. I would have to check, but 
there well could be some non-status people involved 
there. 

Q. Do your references give any idea of 
the number involved here? 

A. No. 

Q. So we don't know if we are dealing 
with ten or a hundred. In the last paragraph: 

"Has participated with natives, third 

party licensed negotiations with existing 

licensees." 

And you name the Moose Band. Are there 
others? 

A. I am aware of discussions, and I 
think I listed them in my evidence, of other 


negotiations that have either taken place in the past 
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or are on-going at the time this was being read. 

Just as reference, I believe I made 
reference to the White Sands Development Corporation, 
the Armstrog Band, Red Rock Band in discussions 
Osnaburg and Saugene and the Lac Soeul Band. 

Q. They are all status? 

A. Mostly status. 

Q. Have there ever been attempted 
negotiations with the Ontario Metis and Aboriginal 
Association in this regard? 

A. Do you mean provincially? 

Oo. Mn=hmm: 

A. Not that I am aware of. 


Q. On page '86, top, here again a 


8121 


prototype native-owned company and I presume that there 


is just the one and it would be dealing with Treaty 3 
area: “am I Correctwinesavying chacw 

A. Silat. Ss "COrLlect. 

Q. Which again is status Indians. Now 
the native tree planters: 

"And advise native groups..." 
That is the next paragraph: 
wee eOnwestablishinbo@contracting 


companies to bid on company, Crown, FMA 


Dlantaing =coOntracts.. 


Lic. 
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Can you give us any kind of a breakdown 
between status and non-status that you are dealing with 
there? 

A. I could not give you a precise 
number, no. 

Q. Have there been some non-status? 

A. In terms of tree planters, logic 
would tell me, yes, I know of tree planters that have 
come down from Moosonee district and some of them were 
non-status people. 

Op erANdss.:. 

A. Most of them would not have been. 

Q. And the advising of native groups 
referred to, is that would you think advising of status 
Indians? 

A. The illustrations I have are 
references to band status. 

Q. The next paragraph: Have hired and 
trained natives to-- 

"Private contractors have hired and 

trained natives to work on planting 

Gontract si. 

Again, is that divided between status and 
non—-statusi sore Seta bestatkus,. or. just. «.. 


Ae I am sure there would be some status 
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and non-status, but I couldn't put a number on them. 

Q. Well, the next one I guess is 
Islington Band and that would be strictly status; would 
boa not? 

A. I would assume so, yes. 

QO ©} *rnesnexkc sone: 

"Native people have been hired on both 

tending and cone collection program." 

how many people are we talking about 
there? 

A. #Onwanvlannual basis eb-couidn: © puree 
number on it. As I mentioned before, those kinds of 
statistics are almost impossible to collect. 

Q. And the next one: 

"The Ministry of Natural Resources 

annually trains and hires northern 

natives for forest fire suppression 
duties on fire crews." 

How many northern natives are trained in 
the course of a year? 

A. * It would obviously vary. In terms of 
those hired, I believe we had up to 800 this year, but 
at one point in time I now there was a training camp 
held at Ogoki which was one of the major efforts to 


provide some training. 
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I know annually some of the northern 


8124 


districts hold a training session. Moosonee did when I 


was there. Again, I would be hard pressed to give you 
the exact number for this year. 

Q. Is there a definite effort made to 
provide this training to non-status Indians? 

A. I would say no, not a program 
directly aimed at them. 

Q. And the last paragraph refers to 
there: "I Count Survey." Is that a survey based on 
the 1981 census? 

A. No, that was a survey undertaken by, 
I believe, the Ontario Human Resources Secretariat, 
canvassing civil servants in the Ontario government. 
It wasn't connected to the Canadian censis. 

Olam OU lai, beviconrects ing stating? that 
certainly the vast majority of the examples you have 
given are referring to status Indians and not to 
none-status Indians on pages '86 to '87? 

fume Probabplvecorrect . 

peel ANENnOC. SuTree te te waseyvourselrTy or 


Mr. Crystal that said something in response to a 


SuestVonmwon nat Vem nputee 1 taeLSenoOte Lore lack oLeitrying?: 


Ay That was me. 


Opec .Waswyou.s  lawouldpask® you to 
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reconsider that in light of this. 


Mr. Kenrick, you indicated concern that 
native people were not available to work for the MNR, 
but did you indicate what the MNR is doing along the 
line to train off-reserve native people? Are they 
doing anything? 

A. I believe one of the things that I 
mentioned was initiating an employment equity program 


in line with one’ of the ’thrusts”of "the *Ontario 


government coming out of one of the more recent Throne 


8125 


Speeches and part of that is to develop a data resource 


management, if you will, an apprenticeship program to 
improve our in-house training. 

We have designed, in some cases, the 
training of firefighters as part of that present 
initiative. We have developed programs too that I am 
aware of up in Moosonee. One was called the native 
junior ranger program, was tailoring the provincial 
junior ranger program to a native audience. 

Something else called coastal ranger 
program was to try and get native people in the 
communities working on natural resource issues. 

Q. Now, by native people are you using 
the broad sense of the term that you used before 


including Metis and non-status, or are you basically 
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referring to status Indians? 


A. I am not sure it was aimed at one -- 
I think it was aimed at both of those groups 
collectively, but you are probably mene Ene your 
observation that where we have hired people in those 
programs, my guess would be it was largely acted upon 
by status people. 

Q. Page 92, we are into provincial parks 
and you mentioned four objectives a third of the way 
down the page. In your testimony, you mention the 
Pancake Provincial Park as contributing to heritage 
appreciation. 

And I am curious. What manner of 
heritage appreciation does the Pancake Provincial Park 
contribute towards? 

A. I would have to look at the Master 
PPanelroreachnatmpantlcularspark2wewhat® thatewas«drawn 
from is recreational classes of parks make a 
contribution to the heritage appreciation objective. 

That use of the word heritage there, I 
guess perhaps needs some -- to provide opportunities -- 
when I read that heritage appreciation objective, it 
went to provide opportunities for exploration and 
appreciation of the outdoor natural and cultural 


heritage of Ontario. Appreciation of our surroundings, 
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if - I think would be another way of wording that. 

2, Pancake Bay has some beautiful 

3 surroundings. It may be a misunderstanding with the 

4 word heritage in that case. 

5 Q. Well, basically any provincial park 

6 would’ fittchatyb1l. then, would tC not, e unl essutteicear 

7 awfully ugly provincial park, which I presume there are 

8 none of? 

S, A. As I look down all of the classes of 
10 parks here in reality, all of the classes of parks meet 
eB the heritage appreciation objective to some extent. 

2 They are a little more selective with some of the other 
13 ones. 

14 Q. Just the fact of being a park would 
LS meet the heritage... 

16 A. It appears so. 

ey, OFC Yes Ot Canni=movetyoue@torkagureiveecn 
18 page 102 and I think on this one it seemed to me you 

19 put a new large-scale map up on the board, I think. I 
20 don't think we need it. 

24 But I just wondered: Does either that or 
oie the exhibit you showed in the larger scale, does it | 
Zo show all the mines and gravel pits in the area of the 
24 undertaking? 

25 A. This one that you are looking at here 
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was replaced by the one that was on the slide. This 
one over-represents the non-metallic minerals. I 
understand that the abundance of dots in southern 
Ontario reflects gravel pits. 

And it under-represents -- I believe you 
GanaCountethenaeosOre lt etrvang esvonathatumap, ands in 
effect there is 52 operating metallic mineral mines in 


the north and the correction was on the slide that I 


showed. 
Q. And it included all of the gravel 
pits? 
Ae N OG CCl wet - 
° One) pOD etd il Gnaat. 
A. Gravel pits were not on it. 


Q. Oh, okay. The next, page 103, at the 
bottom starting on trapping, just a few general 
questions on that. What is the average area of a trap 
line? 

Ame rDCOvVancGlLalLiveal i couLldnategive you that 


number. Tedonmtaknowswiatealte Ls. 


OnueWe Ll aetherewares 1.7. 500.7 believes ——> I 
think on page 104 you say 17,500 licensees, licences 


issued to trappers. 


Ame lots SeriontG. 
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OF VAndryvyourwdonit “snavesany idea of how 
much land they need to utilize their licences? 

Aer Tee se thesds fra cuityeinetrying co 
give a provincial average. In some districts I worked 
in - I am just trying tovenvision the trap line mapes; 
they might be a township or a couple of townships. 36 
square miles, 72 square miles. 

The ones up the Hudson Bay coast were 
considerably larger than that, a couple of hundred 
square miles. 

O#FVLt ttake up taesignificantepontionrmser 
the area of the undertaking then by the sounds of it.. 

Aw winacCesecOLlrec cy. 

Q. Are there any trappers that depend on 
their trap lines for all or a substantial portion of 
their livelihood? 

A. I assume there are some, not the 
Mawsoricy, avhougn. 

Q. These people -- would I be correct in 
assuming that they would have a very difficult time 
replacing that livelihood, they are probably untrained 
for anything else. Would that be a fair statement? 

A. Which people are you talking about? 

Q. The people that depend on trap lines 


for their livelihood. 
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Awe TOvaluy LOnetnelr. livelihood? 

O.e* Yes: 

A. That sounds like a logical 
assumption, but I wouldn't want to state it as a rule. 

Q. And I am just referring now to the 
area of the undertaking, and not necessarily Moosonee, 
I realize it would different there, but in the area of 
the undertaking do trap lines generally depend upon 
forest habitat? 

A. Generally they are in forested areas 
butenot "exclusively vegAtgood number -- all of the trap 
linese== most#ocftsethe trapelinessithatvare *listed as 
resident, for instance, have a tendency to be on 
private land and, therefore, in an agricultural setting 
and@eitemayenot. .. 

Q. But they generally require forest; do 
they not? 

Aw SThatesetrue™. 

Q. You stated, I think in your evidence 
or perhaps in here that the trap lines tend to be 
under-harvested. Would you apply that type oi 
statement to the true professional trapper, or is that 
a result of a lot of perhaps part-time trappers? 

Amreiteamenotesureslecouldwanswer that. 


It would strike me again that persons who trap full 
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time would stand a larger chance of trapping of the 
ful quota: off chelreitrapriane: 

O-bmves edawouldr thinks sol Woulds the 
utilization of a trap line be different in one area of 
the province than another? 

| A. I would expect so. Access would be 
one of the major factors. 

Q. You mentioned that about Moosonee, 
the distance, the weather. 

Az ¥yress 

Q. But perhaps in the area of the 
undertaking that wouldn't be such a factor. 

A. ovina termssofethetdistuiabution of 
trapping around an individual trap line, I believe it 
still is a factor. There may be places on that trap 
line, because of ease of access or the nature of the 
water courses, that some areas could trap more than 
others, some areas are more difficult to get at. 

Q. One of the problems in the far north, 
Moosonee I take it, is the lack of shelter and the long 
distances between places where animals might be found 
in the extreme conditions in the winter. 

I would think that would not be, the case 
in the area of the undertaking to the same degree 


because there is more forest. 
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A. The densities would be lower in the 
famenor toe that smecorrect. 

Q. On that same page, 104, the last 
sentence: 

"Even more frequently Ministry of Natural 

Resources staff meet with local trappers 

councils, Indian bands and individual 

trappers." 

Can you tell me, what do you mean by -- 
what type of frequency are you talking about? What is 
the purpose? 

A.. The majority of the contact with 
trappers is through -- what I was getting at here is 
through the district office at a local level as opposed 
to provincial and regional setting. In a normal 
district office in the normal course of a week there 
would be usually numberable Trappers in. People... 

Q. These are not invitational meetings 
set up for a particular purpose, I take it? 

A. Well, they include both; they include 
instances where Ministry staff go out to address 
trappers and also cases where trappers come to the 
office to address us. 

O. How do you notify the trappers of 


these meetings? 
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A. Through -- the most common way that I 
familiar with is perhaps through the local trappers 
councils. We get in touch with their membership, we 
may have a joint meeting to talk about something in 
common. 

Q. But if trappers are out in the field, 
surely they are not accessible to either notification 
of a meeting or a meeting? 

A. I would say that we would try not to 
have meetings with trappers at the height of the 
trapping season, recognizing that. 

Q. Frequently then does not refer to all 
year long, necessarily. In fact, probably is does not 

A.an Thatiercorrect;) buteLlt mays welds pemar 
the -- I think of the winter months as people are 
coming back and forth from their trap lines, they are 
in the office quite frequently getting first yield. 

And if we want to have an announcement or talk to any 
of them individually or let them know that we have got 
something arranged for the following month, a sign in 
the office or a discussion between the conservation 
officers and the individual trappers would be a way 
that is done. 

Q. So it is not an organized method of 


Siving? notice ser (bake arte 
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A. It can. I have also seen ads in 
newspapers which is a more organized way of doing it. 

Q-. Yes, if the person is literate. 

iheg  (Ofepabat=Veae, 

Q. Do you meet with Metis locals? 

A. Specifically as trappers, or have I 
Met witht. ..c 

QO. Yes, or to put seminars on for 
trapping and that type of thing? 

A 98 Ie.canyt® recall. ones specitically for 
Metis trappers. I would estimate the times that there 
have been meetings with trappers, there have been Metis 
involved, and non-status people. 

Ore Alierightean Could wertlapeover’ to 
page 109, please. This is regarding fishing. 

The sentence in the second paragraph, the 
last sentence: 

"In some northern native communities it 

is again a source of income for which 

there are few alternatives." 

Would you agree with a Slee rete that 
interference with fishing rights would probably cause 
more severe problems to native people than to 
non-native people? 


Ae NOL af L consider cChatemost 
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commercial fishing was done on Lake Erie, that wouldn't 
be true. On northern inland lakes, I am not sure. 

Q. What about in the area of the 
undertaking? 

Then I think you indicated that these 
people weren't included in the statistical evidence, 
did you not, before? 

A. They weren't commercial fishing in 
terms of the Stats Canada data basically had the lines 
across there for, instead of a number for hunting, 
fishing and trapping I believe. 

The information in my verbal evidence 
that I gave accompanying this particular paragraph, I 
did list some bands that I was aware of as 
illustrations of northern native communities where it 
is a source of income for which I believe there would 
be few alternatives and to second-guess your next 
question, in those cases, I believe them all to be 
status Indians. 

Oni ecokayyathanks your 

THE CHAIRMAN: Mr. really, would you pick 
an appropriate place where we might adjourn for the 
day? I know this area on fishing is fairly lengthy, so 
it may be some time off before you are going to end 


WLChethysecopiuc- 
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MR. REILLY: Well, Mr. Chairman maybe 
this would be as good a place as any, if you wish. 

THE CHAIRMAN: OKay. 

Ladies and gentlemen, we are going to 
adjourn for five minutes to allow the Board to collect 
a present for each of you, which we will distribute at 
this point and give you the night to contemplate its 
contents. 

We are intending to commence tomorrow 
morning at 8:30 a.m. and we will start off with one 
half hour, hopetully not much more than that, of 
clarifying, if necessary, anything in the procedural 
rules. 

- And then we will return to you, Mr. 
Reilly, to complete your examination and if we have any 
time left we will continue on with Mr. Castrilli. 

We will probably be adjourning at the 
usual time on the day we are returning south at around 
CWO.or clock. 

Thank you. 

MRR UY ee lati Ker yOll. 


THE CHAIRMAN: We will be back in five 


minutes. 
---Short recess 


THE CHAIRMAN: Ladies and gentlemen, I do 
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not think we need anything further on the record 
because all we are going to do at this time is pass 


these out. 


---Whereupon the hearing adjourned at 6:15 p.m., to 
reconvene on Friday, September 16th, 1988, 
commencing at 8:30 a.m. 


(Gonyvrrvont. e935) 


Farr & Associates Reporting, Inc. 


ae 


athe 
‘A? ' 
(ee ‘ie , 


Ae 


NL) 


fi 


il 


—— 
ey 


iin it 
roi 
a td 


Leal 
th 


bean Wy 
\ Hay 


lyn 


= 
= ps 


———— 


Caan, 
(AWA)! 
: AE Ba} Ri 


Pvt 


Mh if 


ated 
| 


! 


tii 


